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THE ARMS (AMENDMENT) BILL, 2019
Relevant for: Indian Polity | Topic: Indian Constitution - Amendments, Schedules, and Important Articles

The Arms (Amendment) Bill, 2019 was introduced in Lok Sabha by the Minister of Home
Affairs, Mr. Amit Shah, on November 29, 2019. The Bill seeks to amend the Arms Act, 1959.
 It seeks to decrease the number of licensed firearms allowed per person and increase
penalties for certain offences under the Act.  It also introduces new categories of offences. 
 

●

License for acquiring firearms: Under the Act, a license must be obtained to acquire,
possess, or carry any firearm.  A person can obtain a license for up to three firearms
(with certain exceptions, such as for licensed firearms dealers).  The Bill reduces the
number of permitted firearms from three to one.  This includes licenses given on
inheritance or heirloom basis.  The Bill provides a time period of one year to deposit
the excess firearms with the officer-in-charge of the nearest police station or with a
licensed firearm dealer as specified.  If the owner is a member of the armed forces,
the firearm may be deposited with a unit armoury.  The excess firearms will be
delicensed within 90 days from the expiry of the one-year period.
 

●

The Bill also increases the duration of the validity of a firearm license from three years to
five years.
 

●

Ban on firearms: The Act bans manufacture, sale, use, transfer, conversion, testing
or proofing of firearms without license.  It also prohibits shortening of firearm barrel
or conversion of imitation firearms into firearms without a license.  The Bill
additionally prohibits obtaining or procuring un-licensed firearms, and the
conversion of one category of firearms to another without a license.  It also allows
members of rifle clubs or associations to use any firearm for target practice instead
of only point 22 bore rifles or air rifles. 
 

●

Increase in punishment: The Bill amends the punishment in relation to several
offences.  The Act specifies the punishment for: (i) dealing in un-licensed firearms,
including their manufacture, procurement, sale, transfer, conversion, (ii) the
shortening or conversion of a firearm without a licence, and (iii) import or export of
banned firearms.  The punishment for these offences is between three years and
seven years, along with a fine.  The Bill increases the punishment to between seven
years and life imprisonment, along with a fine.
 

●

The Act punishes acquisition, possession or carrying of prohibited ammunition without a
license, with imprisonment between five and ten years, along with fine. The Bill increases
the punishment to imprisonment between seven and 14 years, along with fine.  A court may
impose a punishment of lesser than seven years, with recorded reasons. 
 

●

The Act also punishes dealing in prohibited firearms (including their manufacture, sale and
repair) without a license, with imprisonment between seven years and life imprisonment,
along with fine. The Bill increases the minimum punishment from seven years to 10 years. 
The punishment for cases in which the usage of prohibited arms and ammunition results in

●
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the death of a person has been revised from the existing punishment of death to death or
life imprisonment, with fine.  
 
New offences: The Bill adds news offences.  These include: (i) forcefully taking a
firearm from police or armed forces, punishable with imprisonment between 10 years
and life imprisonment, along with fine, (ii)  using firearms in a celebratory gunfire
which endangers human life or personal safety of others, punishable with
imprisonment of up to two years, or fine of up to one lakh rupees, or both. 
Celebratory gunfire refers to use of firearms in public gatherings, religious places,
marriages or other functions to fire ammunition.
 

●

The Bill also defines offences committed by organised crime syndicates and illicit trafficking.
“Organised crime” refers to continuing unlawful activity by a person, either as a member of a
syndicate or on its behalf, by using unlawful means, such as violence or coercion, to gain
economic or other benefits.  An organised crime syndicate refers to two or more persons
committing organised crime.  Possession of firearms or ammunition by a member of a
syndicate, in violation of the Act, will be punishable with imprisonment between 10 years
and life, along with a fine.  This punishment will also apply to to anyone dealing in un-
licensed firearms (including its manufacture or sale), converting a firearm without license, or
importing or exporting firearms without license, on behalf of a syndicate.
 

●

The Bill defines illicit trafficking to include the trade, acquisition, sale of firearms or
ammunitions into or out of India where the firearms are either not marked as per the Act or
violate the provisions of the Act. Illicit trafficking is punishable with imprisonment between 10
years and life, along with a fine.
 

●

Tracking of firearms: The central government may make rules to track firearms and
ammunition from manufacturer to purchaser to detect, investigate, and analyse illicit
manufacturing and trafficking.

●
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THE DADRA AND NAGAR HAVELI AND DAMAN AND
DIU (MERGER OF UNION TERRITORIES) BILL, 2019

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

The Dadra and Nagar Haveli and Daman and Diu (Merger of Union Territories) Bill, 2019
was introduced in Lok Sabha by the Minister of Home Affairs, Mr. Amit Shah, on November
26, 2019. The Bill provides for the merger of the Union Territories (UTs) of Dadra and Nagar
Haveli, and Daman and Diu into a single UT.  Key features of the Bill include:
 

●

Amendment of the Constitution: The First Schedule to the Constitution specifies the
territories that come under various states and UTs.  The Bill amends the First
Schedule to merge the territories of the two UTs: (a) Dadra and Nagar Haveli, and (b)
Daman and Diu.  The merged territory will form the UT of Dadra and Nagar Haveli and
Daman and Diu.  This will come into effect from the day notified by the central
government.
 

●

Article 240(1) of the Constitution allows the President to make regulations for certain UTs,
including the UTs of Dadra and Nagar Haveli, and Daman and Diu. The Bill amends the
Article to replace these two UTs with the merged UT.   
 

●

Representation in Lok Sabha: The First Schedule to the Representation of the People
Act, 1950 provides one seat in Lok Sabha to each of the two UTs.  The Bill seeks to
amend the Schedule to allocate two Lok Sabha seats to the merged UT.  
 

●

Services under the UTs: Every person employed in connection with the affairs of the
existing UTs will provisionally serve the merged UT.  The central government will
determine whether every such person will finally be allotted for service in the merged
UT.
 

●

The merged UT will take steps to integrate employees into services under its control. The
central government may give orders and instructions to the merged UT in this regard. 
 

●

The central government may establish Advisory Committees to assist in ensuring fair
treatment of all persons affected by these provisions and consideration of any
representations made by them. Representations against any service orders must be made
within three months from the date of publication, or notice of the order, whichever is earlier.
 

●

These provisions will not apply to members of All India Services (such as Indian
Administrative Services, Indian Police Services, and Indian Forest Services), and persons
on delegation from any state.
 

●

Jurisdiction of High Court: The Bill provides that the jurisdiction of the High Court of
Bombay will continue to extend to the merged UT.   

●
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WHY NORTH-EAST SHOULDN’T BE WARY OF CITIZEN
AMENDMENT BILL

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

Dec 03, 2019-Tuesday
-°C

Humidity
-

Wind
-

Metro cities - Delhi, Mumbai, Chennai, Kolkata

Other cities - Noida, Gurgaon, Bengaluru, Hyderabad, Bhopal , Chandigarh , Dehradun, Indore,
Jaipur, Lucknow, Patna, Ranchi

Powered by 

The proposed Citizenship Amendment Bill 2019 (CAB), which is expected to be tabled in the
ongoing winter session of the Parliament by the central government, has created some
apprehension in the north-eastern states. According to the available accounts, these
apprehensions are fuelled by vested interests - political and otherwise - and have fuelled
concerns that these may lead to a volatile situation in these states.

The apprehensions expressed by leaders of northeastern states can broadly be classified in
seven points. These range from fear about massive inflow of immigrants into the states to the
change in the region’s demography. A close look at the stated objectives to bring the
amendment bill - which essentially fast-tracks grant of citizenship to members of religious
minorities from Muslim-majority Afghanistan, Bangladesh and Pakistan - indicates that these
apprehensions are misplaced.

Increase in inflow of Immigrants

One of the major concerns raised by the northeastern states is linked to the apprehension that
there would be an increase in flow of immigrants. This sentiment is grounded in the fear that
once religious minorities are given citizenship rights, it might encourage immigration.

Contrary to this perception, one of the major objectives of entire exercise of Citizenship
Amendment Bill is to prevent illegal immigrants that has gone unchecked for a long time. In fact,
checking unabated influx of immigrants is one of the major expected outcome of the entire
process. Further, CAB neither provides for nor intends to dilute any of the special rights
available to the original inhabitants of the states.

Also, there will be cutoff dates in CAB after which rights considered in CAB will not be
applicable. As such, there is no reason to fear that CAB would lead to a spike in the number of
immigrants to the region.
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Increase in settlement of other residents in the northeast

Prima facie, there is no reason for any increase in the permanent settlement of other people in
the northeastern states other than those people who have settled or would resettle in the region
in the normal course. Neither CAB nor the national register of citizens (NRC) would lead to a
negative impact. If at all, the two laws would only help the authorities identify illegal immigrants
in various states. Once the illegal migrants are identified, the states would be able to take
against such people. In fact, without CAB and NRC, illegal migrants end up enjoying all facilities
which otherwise should have available only to the citizens.

Further, the rights envisaged under CAB relate to providing rights as Indian citizens. This implies
that the rights available to the local or traditional residents of the states will continue to be
uniquely enjoyed by them, not the new citizens.

Besides, it is natural that once the religious minorities who seek refuge in India due to
persecution are given citizenship rights, they would tend to move to other states for better
livelihood opportunities rather than stay in border towns and cities. This might eventually reduce
the number of immigrants in northeastern states.

Rights of refugees vis-a-vis local inhabitants

Local inhabitants of northeastern parts, especially people staying in hilly areas as well as
scheduled areas, have been living in these territories for generations. Under various provisions
of laws, they exercise many traditional rights which are not available to other Indian citizens.

Since CAB only provides Indian citizenship, the local inhabitants and original tribes of areas
extended to them under various laws and constitutional provisions would continue to hold. In
other words, the provisions of these Acts as well as its beneficiaries remain completely
unchanged.

Dilution of traditional rights enshrined in various laws

Traditional rights have been provided to local and original inhabitants of the hilly areas or
scheduled areas. When there is no change in eligibility of individuals enjoying these rights, there
is certainly no question of these rights being diluted.

It can only be a figment of someone’s imagination that people who enter the country as refugees
will at some point of time become local residents and will have rights equal to the original tribes
staying in those areas for generations. Since CAB merely provides for citizenship, traditional
rights will be strictly protected.

The impact on land holding

In most northeastern states, community holding of land is very common. Further, purchase and
sale of land is prohibited in Arunachal Pradesh, Mizoram, Nagaland and Meghalaya. In Manipur
and Tripura, land in the hills and scheduled area is again strictly protected as per provisions of
various laws. In Assam - except for the scheduled area - people can buy land subject to various
limitations. Overall, as far as ownership of land is concerned, it is already protected especially
for the areas inhabited by traditional tribes. At most places, outsiders are not allowed to buy land
and the apprehension that outsiders will be allowed to buy land is completely unfounded.

The proposed Citizenship Bill does not dilute or change any provision under various lawS
related to transfer of land. Further, since land is a state subject, it will continue to come under
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the purview of the state government concerned.

Concern over possible demographic changes

There are no provision of CAB which might influence factors which lead to change in the
region’s demography. If at all, it will reduce migration into the region. At present, there is no
mechanism to check changes in demography due to illegal immigration primarily for two
reasons. Firstly, illegal immigration continues for a very long time without any effective steps
being taken to control and secondly, after entering into India, immigrants succeed in obtaining
various identity documents through unfair means.

Violation of Centre’s agreements signed at different points of time

The Centre has signed agreements with various groups including pacts signed in Mizoram,
Tripura, Assam and other places.

There is no visible conflict between any provision of these agreements and any provision of the
CAB. Further, until the government decides the cutoff date for accepting religious minorities from
neighbouring countries, it is premature to assume that it will be in contravention to the provisions
of existing agreements. In fact, most of the provisions of these accords have already been
implemented including establishment of new states such as Nagaland and formation of
Autonomous District Councils. There is no direct or indirect impact of provisions of CAB on these
agreements and the apprehension on these lines is fueled by political interests.

(The writer is CEO of Indraprastha Vishwa Samvad Kendra. The views expressed are
personal.)
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THE DUBIOUS LEGAL CASE FOR AN NRIC
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

A protest against Assam’s National Register of Citizens in Kolkata, West Bengal, in July 2018.   |
Photo Credit: DIBYANGSHU SARKAR

On November 20, 2019 the Union Home Minister, Mr. Amit Shah, answered a starred question
in the Rajya Sabha thus: “Preparation of National Register of Indian Citizens (NRIC) is governed
by the provisions of Section 14A of The Citizenship Act, 1955 and The Citizenship (Registration
of Citizens and Issue of National Identity Cards) Rules 2003. Section 14A of the Citizenship Act,
1955 provides for compulsory registration of every citizen of India and maintenance of NRIC.
The procedure to prepare and maintain NRIC is specified in The Citizenship (Registration of
Citizens and Issue of National Identity Cards) Rules, 2003.”

This answer is mischievously misleading inasmuch as it suggests that a nationwide NRIC is
mandated by law. Section 14A in the Citizenship Act of 1955 provides in sub-section (1) that
“The Central Government may compulsorily register every citizen of India and issue national
identity card to him”. The word “may” implies a discretion contingent on other factors that is at
odds with the supposed “compulsory” nature envisaged immediately thereafter. A statute which
issues a compulsory command must necessarily use the word “shall” and not the suggestive
“may”. It may be worthwhile to note that this section was introduced in January 2004 in the last
days of the National Democratic Alliance (NDA) government.

Let us now examine the 2003 Rules cited by the Home Minister in the response given. Three
Rules are of particular interest, Rules 11, 6 and 4, which seem to grant some vague sort of
authority for a nationwide NRIC.

Rule 11 states that the “Registrar General of Citizen Registration shall cause to maintain the
National Register of Indian Citizen in electronic or some other form which shall entail its
continuous updating on the basis of extracts from various registers specified under the
Registration of Births and Deaths Act, 1969 and the [Citizenship] Act [1955].” It, therefore,
confines the Registrar General’s responsibility to a periodic revision of the National Register by
updating it with the information available with the Registrar of Births and Deaths. No action or
duty is enjoined upon the citizens to apply for (or prove) their citizenship afresh.

However, Rule 4 places the responsibility to carry out a census-like exercise on the Central
government and not on citizens. This deals with the “Preparation of the National Register of
Indian Citizens” which provides that the Central Government shall carry out a “house-to-house
enumeration for collection for particulars related to each family and Individual including the
citizenship status”. This is a distinctly passive process compared to the gruelling exercise that
was forced upon citizens in Assam. In fact, the Assam exercise of making “residents” register
vis-à-vis a specific cut-off date (in the form in which it was done) was an explicit exception,
inserted by amendment through Rule 4A in 2009, and not the norm.

In direct conflict with both the above rules, Rule 6 provides that every individual must get
himself/herself registered with the Local Registrar of Citizen Registrations during the period of
initialisation (the period specified as the start date of the NRIC). Note that this does not begin
with a non-obstante clause or words that give it overriding effect over all other clauses. What this
means is that this rule is circumscribed by the other clauses in the Act.

https://www.thehindu.com/profile/photographers/DIBYANGSHU-SARKAR/
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Herein arises the dilemma, as a direct consequence of contradictory provisions in the Rules. We
have Rule 11, which says that updating the NRIC entails updating the information available with
‘Registrar of Births and Deaths’ with no de novo process envisaged. Then, we have Rule 4,
which says that a census-like exercise shall be carried out and, if the Central government wants
to exclude a citizen, it will give him/her a hearing. And then, we have Rule 6, which says that a
citizen shall have to get himself/herself registered once a start period is specified. These Rules
are in direct contradiction with one another, and smack of non-application of mind and
arbitrariness.

To conclude, the blunt answer as to whether the NRIC exercise is mandatory and inescapable is
‘no’. The rules, as currently drafted, do envisage other less destructive scenarios to register
“citizens” (not “residents”) which, one can argue, are redundant in the wake of the Aadhaar Act
and not mandatory. This ambiguity is also clear from the answer given in Parliament which, in a
typically too-clever-by-half fashion, does not cite the exact rules that empower the Central
government to carry out this exercise. However, under the Act, the Centre continues to enjoy
rule-making powers and could issue rules which could make it mandatory in the Assam format.

There are other questions as well. Under the Foreigners Act of 1946, the burden of proving
whether an individual is a citizen or not, lies upon the individual applicant and not on the state
(Section 9). Will the proposed NRIC strip bona fide citizens of basic legal protections by inverting
the burden of proof just to satisfy the nefarious political agenda of the ruling establishment?

The last time the Central government tried to make an identity enrolment mandatory was the
Aadhaar project and this was struck down as excessive (except in limited and justifiable cases).
The NRIC scheme, as proposed, would thus be directly in violation of the K.S. Puttaswamy
judgment. Furthermore, not acquiring an Aadhaar number does not subject a citizen to the
serious penal consequences envisaged in the case of an NRIC, i.e., the loss of citizenship. Can
a piece of delegated legislation do so? The short answer is no. Not without violating Articles 14
and 21 of the Constitution.

The NRIC exercise promises to inflict a long period of insecurity on well over a billion people.
The individuals most likely to suffer are those at the very margins of poverty, who risk being
rendered stateless and worse, being incarcerated in detention camps which are truly a blot on
our democracy. But what is all this in aid of? What public interest is sought to be achieved?
Such a register (NRC) has existed since 1951 only in Assam, as a special case. Incidentally,
that NRC — implemented under Bharatiya Janata Party (BJP)-ruled Central and State
governments — has debunked hugely the BJP’s own exaggerated numbers regarding the extent
of such ‘illegal migration’. Now, the clamour is for a new NRC in Assam. It appears that facts
must be made to fit prejudices and propaganda. The truth of the matter is that the Prime Minister
and the Home Minister are always in search of divisive issues which have little relevance to day-
to-day concerns of livelihoods. Their abject failures in economic management are being sought
to be covered up by constantly harping on NRIC and citizenship issues.

Jairam Ramesh is a Rajya Sabha MP; Muhammad Khan is an advocate
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GOVT POLICY ON FUNDING POLITICAL PARTIES BAD
NEWS FOR DEMOCRACY

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

The scheme may almost completely choke the flow of funds to all opposition parties

The government decided to issue electoral bonds as a money bill. This was unconstitutional
because electoral bonds are not covered by the definition of ‘money bill’ in the Constitution. The
Reserve Bank of India (RBI), the sole authority to issue currency under Section 31 of the RBI
Act, was approached four days before the announcement of electoral bonds, “requesting early
comments", not agreement.

RBI advised against it, saying it would result in “encouraging money laundering". The scheme
was announced on 1 February 2017, against the views of the RBI. Multiple meetings between
the finance ministry and RBI were held, right up to the finance minister and the RBI governor, in
July and August, when RBI repeatedly highlighted problems with the electoral bonds scheme.

According to RTI documents, RBI’s views were overruled by the finance ministry, which said that
the central bank had not understood the proposed mechanism and that RBI’s repeated opinion
was overruled just because the Finance Bill had “already (been) printed!".

The Election Commission (EC) wrote to the law ministry in May 2017 also saying that the
electoral bonds as proposed would have serious impact on the transparency aspect of funding
of political parties, with the possibility of shell companies being created only for making
donations and warned it could increase the use of black money.

A series of meetings later, a secretary in the finance ministry recorded on 22 September 2017,
the EC was “reasonably satisfied about the electoral bonds being a fair and more transparent
system of political donations" albeit with nothing on record to show this was true. On the
contrary, the EC filed an affidavit in the Supreme Court in March 2019 saying that electoral
bonds, in their current form, should be scrapped.

Misleading, or lying to the Parliament also took place when then minister of state for finance, P.
Radhakrishnan informed in response to a question in Rajya Sabha that the government had not
received “any concerns from the Election Commission on the issue of Electoral Bearer Bonds".

Why a government would resort to such actions. Despite this clear stipulation of “general
elections to the House of People", the Prime Minister’s Office ordered that the scheme be
opened for state assembly elections. This was a case of the government breaking a rule that it
had itself made.

Rules were broken again when the finance ministry ordered the State Bank of India to encash
expired bonds worth 10 crore. Out of the bonds worth 220 crore sold in 2017-18, as much as
210 crore (95%) was donated to the BJP.

The third point is critical. Observers had expressed an apprehension, at the introduction of the
scheme, that it had the potential of choking the funding for all opposition parties, and may give a
huge undue advantage to the ruling party. This has been proved to be true.
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To summarise, it is a scheme which two constitutional authorities—EC and RBI—have said will
encourage money laundering and lead to increased use of black money for political funding
through shell companies. It is also a scheme which was introduced despite such opposition from
constitutional authorities just because the Finance Bill was “already printed", in defence of which
a minister misled Parliament and, finally a scheme which enables the ruling party to corner all
the political donations and almost completely choke the flow of funds to all opposition parties.

If this is not bad for democracy, one wonders what is!

Jagdeep S. Chhokar is a former professor at IIM-Ahmedabad and a founding member of the
Association of Democratic Reforms, one of the petitioners in the Supreme Court. Views are
personal.
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Ministry of Home Affairs

Parliament passes the Dadra and Nagar Haveli and Daman
and Diu (Merger of Union Territories) Bill, 2019

Administrative Efficiency, Better Service Delivery and
Effective Implementation of Central and State Government
Schemes to be the Focus: Shri G. Kishan Reddy

Posted On: 03 DEC 2019 6:00PM by PIB Delhi

Parliament passed the Dadra and Nagar Haveli and Daman and Diu (Merger of Union
Territories) Bill, 2019 today. Union Minister of State for Home Affairs, Shri G. Kishan Reddy
addressed the Rajya Sabha and said that the bill has been brought to provide for merger of
union territories of Dadra and Nagar Haveli and Daman and Diu, in view of fruitful utilization of
manpower, improve administrative efficiency, reduce administrative expenditure and improve
service delivery as well as facilitate better monitoring of schemes. It would also ensure better
cadre management of employees, he added.

Shri Reddy said that there will be no change in administration and service conditions and
reservation. Similarly, there will be no change in the status of Group III and IV employees. The
merger would bring about administrative convenience, speedy development and effective
implementation of central and state government schemes. The new entity would be called the
UT of Dadra and Nagar Haveli and Daman and Diu and would be governed under the
jurisdiction of the Bombay High Court, he added.

Informing about the rationale behind bringing the amendment, Shri Reddy said that there are
two secretariats and parallel departments which consume infrastructure and manpower in each
Union territory. The Administrator, Secretaries, and Heads of certain departments functions in
both the Union territories on alternate days affecting their availability to people and monitoring
functioning of subordinate staff. The subordinate employees of both the Union territories are
separate. Further, various departments of the Government of India have to co-ordinate with both
the Union territories separately, causing duplication of works.

Having two separate constitutional and administrative entities in both the Union territories leads
to lot of duplicity, inefficiency and wasteful expenditure. Further, this also causes unnecessary
financial burden on the Government. Besides these, there are various challenges for cadre
management and career progression of employees. Availability of more officers and
infrastructure would help in more efficient implementation of flagship schemes of the
government, the Shri Reddy said.

The bill was earlier passed by Lok Sabha on November 27, 2019.
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Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

Election Commission

Election Commission of India to implement “Political
Parties Registration Tracking Management System”
(PPRTMS)

Posted On: 03 DEC 2019 11:47AM by PIB Delhi

The Election Commission of India has reviewed the system and process of registration of
political parties. The new guidelines will be effective from 1st January,2020.  Accordingly the
“Political Parties Registration Tracking Management System” (PPRTMS) will be implemented
through an online portal, to facilitate tracking of status of application by applicants. The salient
feature in the Political Parties Registration Tracking Management System is that the applicant
(who is applying for party registration from 1st January, 2020 onwards) will be able to track the
progress of his / her application and will get status update through SMS and email. The
applicant is required to provide contact mobile number and email address of the party / applicant
in his application if he/she wishes to track the progress of the application.

The new guidelines have been hosted on the Commission’s website

https://eci.gov.in.

The Registration of Political Parties is governed by the provisions of section 29A of the
Representation of the People Act, 1951. A party seeking registration under the said section with
the Commission has to submit an application to the Commission within a period of 30 days
following the date of its formation in prescribed format with basic particulars about the party such
as name, address, membership details of various units, names of office bearers, etc, as required
under sub-section (4) of the said section, and such other particulars that the Commission has
specified under sub-section (6) of Section 29A of the Representation of the People Act, 1951, as
mentioned in the Guidelines for registration.

Amended guidelines hyperlinked here.  (Please see particularly Para 7 and Annexure I )
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DEMOCRACY CAGED, SAYS BENGAL GOVERNOR
Relevant for: Indian Polity | Topic: Functions & Responsibilities of the States, the Governor, the Chief Minister

and State COM

The standoff between the West Bengal government and Governor Jagdeep Dhankhar took an
ugly turn on Thursday when the latter arrived at the State Assembly to find the gates of the
House closed.

After standing for some time before the locked gate, which is customarily opened when a
Governor visits the Assembly during his addresses or on other special occasions, Mr. Dhankhar
entered the House through another gate and found the Speaker of the Assembly, Biman
Banerjee, and other senior members of the House missing. The ongoing session of the House
had been suspended on Wednesday and Thursday. The Governor said his visit to the House
was on the invitation of the Speaker, who had asked him to come for lunch, an invitation that
was later cancelled.

“The Assembly not being in session does not mean that the Assembly is closed. The entire
Secretariat has to be kept open,” the Governor said.

“Today your action has brought shame to the legislature… It is a painful moment in my life and
in the Parliamentary history of West Bengal,” Mr. Dhankhar said, adding that he will write to the
Speaker on the developments.

“I am not the one humiliated, democracy is being humiliated. They are caging democracy,” the
Governor said.
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RESTORING A SECULAR NOTION OF CITIZENSHIP
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

Union Home Minister Amit Shah has asserted that a nationwide National Register of Citizens
(NRC) will be completed before 2024 to drive out all “illegal infiltrators” from India. Along with the
government’s insistence on enacting the Citizenship Amendment Bill, 2019, this reflects a state
of desperation. The fact is that the Modi government remains clueless about the fate of the 1.9
million people excluded from the NRC in Assam.

The Bangladesh government has been repeatedly assured by Prime Minister Narendra Modi
that the NRC process will not impact India’s friendly neighbour. If so, where will the 1.9 million
stateless persons be sent? Who is going to bear the massive cost of building detention centres
for them? After spending over 1,600 crore already on the Assam NRC, senior Ministers of the
Assam government are now recklessly demanding that the process be repeated again, with a
fresh cut-off date.

This brings out the very irrationality of conducting an exercise like the NRC to identify “illegal
migrants”, especially in the Indian context. The 2003 Amendment to the Citizenship Act enacted
under the Vajpayee regime defines an “illegal migrant” as a “foreigner who has entered into
India without a valid passport or other travel documents”. Given the history of a massive influx of
refugees from East Bengal during and after Partition and during the Bangladesh liberation war,
such a defective definition of “illegal migrant” amounts to a cruel criminalisation of millions of
post-Partition refugees.

Over 5.21 million persons had registered themselves in Indian check posts as “refugees” by
1970 (Union Rehabilitation Ministry data quoted in The Agony of West Bengal: A Study in Union
State Relations). Another 9.89 million had crossed over in 1971, according to figures provided
by the Indian government to the United Nations (The State of the World’s Refugees 2000: Fifty
Years of Humanitarian Action, 2000). While most of the 1971 refugees returned to Bangladesh
after the end of the hostilities, a few thousands did not. In West Bengal, where a bulk of these
post-Partition refugees sought shelter, they have not only been absorbed into the socio-
economic mainstream, but have gone on to make stellar contributions to nation-building.

A sizeable proportion of the post-Partition refugees include Dalits from the Namasudra and
Rajbanshi communities, among others. Although a large majority of the Bengali refugees are
Hindus, the post-Partition refugees also include a section of Bengali Muslims, given the specific
nature of the 1971 conflict in Bangladesh, which was fought over language and not religion.

Since none of these refugees had entered India with valid passports or travel documents, they
have become “illegal migrants” in the eyes of the law, after the passage of the Citizenship
Amendment Act, 2003. Moreover, the 2003 amendment has made it impossible for children born
in refugee families to become Indian citizens by birth, if either of their parents is deemed to be
an “illegal migrant”.

It was the 2003 amendment to the Citizenship Act which also introduced compulsory registration
of “every citizen of India”, maintenance of a “National Register of Indian Citizens” (NRIC) and
issue of “National Identity Cards” by adding Section 14A to the original Citizenship Act. The
Citizenship (Registration of Citizens and Issue of National Identity Cards) Rules, 2003 framed
under this law provides for a multi-step process, whereby a National Population Register will first
be created by enlisting all usual residents of India and then “Doubtful Citizens” identified through
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a bureaucratic process. Thus, the NRIC (or nationwide NRC) is to be created by eliminating
“Doubtful Citizens” from the NPR.

While the NPR exercise was notified and carried out in 2010-11 under the United Progressive
Alliance government, the subsequent processes of determination and elimination of “Doubtful
Citizens” was, understandably, not undertaken and therefore the NRIC not created. Neither the
Citizenship Amendment Act, 2003 nor the Citizenship Rules, 2003 provide any transparent and
rational basis of determining “Doubtful Citizens”. Given such anomalies and the defective
definition of “illegal migrants” in the law, which does not demarcate refugees from infiltrators, any
attempt to create a NRIC through this arbitrary bureaucratic process will inevitably lead to chaos
and the eventual exclusion of millions from Indian citizenship, rendering them stateless.

The Modi government is now hell bent on conducting this exercise across the country. It is
noteworthy that unlike in Assam where a cut-off date of March 24, 1971 was decided on the
basis of the Assam Accord, no such cut-off date exists for the nationwide NRIC. Hence, there
will be massive confusion over the nature and vintage of documents required to make one
eligible for citizenship.

The Modi government is trying to enact the Citizenship Amendment Bill, 2019 in order to short-
circuit the follies of the 2003 amendment of the citizenship law. However, the Citizenship
Amendment Bill of 2019 itself fails the constitutionality test, since it discriminates on the basis of
religion — making Hindu, Sikh, Christian, Buddhist, Jain and Parsi migrants from Bangladesh,
Afghanistan and Pakistan eligible for Indian citizenship, but not Muslims. This militates against
Articles 14 and 25 of the Indian Constitution. Moreover, as the Intelligence Bureau and the
Union Home Ministry officials have made it clear through their depositions before the Joint
Parliamentary Committee on the Citizenship Amendment Bill 2016, such a legislation will benefit
only 31,313 migrants who have already been issued long-term visas by the Indian government
on the grounds of religious persecution in the specified neighbouring countries (Report of the
Joint Committee on the Citizenship (Amendment) Bill, 2016, p.39).

Thus, the claim that the Bengali Hindus among the NRC-excluded in Assam would get
citizenship through the Citizenship Amendment Bill, 2019 is patently false. The millions of post-
Partition refugees, mostly Bengali Hindus, who carry no documentary evidence of religious
persecution in East Bengal, cannot get Indian citizenship through this channel. Further, the
Gorkhas, Biharis and Scheduled Tribes among the NRC-excluded cannot, and possibly will not,
claim that they have migrated from Bangladesh, Afghanistan or Pakistan. The Citizenship
Amendment Bill, 2019 is, therefore, not only a non-solution but also a harmful gimmick which will
damage the secular principle enshrined in the Constitution.

At the core of NRC exercise lies a serious violation of the principle of natural justice. Why should
the state put the burden of citizenship proof on the entire population? Why embark on an
exercise where millions of poor, vulnerable people — refugees, undocumented migrants,
married women, displaced persons, minorities, Dalits and Adivasis — get inevitably excluded?
The solution lies in abrogating the Citizenship Amendment Act, 2003 altogether and restoring
the inclusive and secular notion of citizenship as contained in the original Citizenship Act, 1955.
That is what the democratic and secular forces in the country should strive for.

Prasenjit Bose is an economist and Convenor, Joint Forum against NRC
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HAVE ELECTORAL BONDS MADE A BAD SYSTEM
WORSE?

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Last month, an investigative series on electoral bonds by independent journalist Nitin Sethi, with
the help of Right to Information (RTI) activist Commodore Lokesh Batra (retd), exposed how the
BJP leadership misled the Election Commission (EC) and Parliament on key features of the
electoral bonds scheme and overruled the Reserve Bank of India (RBI)’s objections in its hurry
to implement it. In a conversation moderated by Anuradha Raman, Jagdeep Chhokar
(founding member, Association for Democratic Reforms) and Milan Vaishnav (senior fellow and
director of the South Asia Program at the Carnegie Endowment for International Peace) speak
of the flawed design of the scheme. Edited excerpts:

Milan Vaishnav: I think we should start from the original premise that the introduction of
electoral bonds was a victory for transparency. Actually, by their design, electoral bonds
legitimise opacity in how elections are funded. There is concern that electoral bonds could
become vehicles for money laundering for shell companies, for foreign donations, which are
prohibited. We now know that the RBI and the EC shared those concerns. One of the big threats
to electoral funding worldwide is that it becomes difficult for voters to hold their elected
representatives accountable when they cannot see who is financing whom. That is the central
flaw of this scheme.

Jagdeep Chhokar: This is the most fundamental piece of information that voters need to know.
When persons who donate money are not philanthropists and are commercial profit-making
entities, they donate only when there is a more-than-adequate rate of return. So, when a
corporation donates money to a political party, there is obviously a quid pro quo, whether it is
known or not. If voters do not know whose money a candidate is using to fund his or her
election, they won’t know subsequently whether a decision made by the government is based on
the interest of the constituents, in national interest, or in the interest of whoever donated the
money.

Do electoral bonds make political funding at all transparent? | The Hindu Parley podcast

Milan Vaishnav: Far from it. This is an extremely regressive scheme. Essentially whatever
modicum of transparency might have been under the previous system [is not there now].
Granted, [there was very little transparency then] because even though anything above 20,000
had to be disclosed, there were ways to circumvent that. Corporations/ individuals gave
cheques/ payments that were 19,999! But be that as it may, there was limited transparency.
Now, even the incentive to give through that route is gone because the government has
essentially said it is perfectly legitimate for you to give anonymously any amount to any party
from anywhere.

Jagdeep Chhokar: Former Finance Minister Arun Jaitley had said electoral bonds will be in the
nature of bearer bonds and the identity of the donor will be anonymous. How do anonymity and
transparency go together? They are the anti-thesis of each other.

Jagdeep Chhokar: Certainly not. But this is much worse. In that system, no company could
donate more than 7.5% of its profits to a political party. Now that limit has been completely
removed. Today, a company can donate 100% of its profits... I would imagine there is no bar if



Page 22

cr
ac

kIA
S.co

m

the company also decides to donate its capital. This opens up the possibility of any foreign
company or entity opening a shell company in India, with the money coming to it through a
banking channel from Costa Rica or wherever, and then giving [that money] to the political party
in power. Therefore the possibilities of unaccounted, illegal money controlling the policies and
decision-making of the Indian government is now alive.

Milan Vaishnav: I think any analysis of electoral bonds has to be viewed in the broader context
of a number of legislative changes which were made. The first was the removal of the cap on
corporate donations. The second was the elimination of the requirement that companies must
disclose details of their political funding. And the third is the complete rewriting of the Foreign
Contribution (Regulation) Act, 2010, to redefine what a foreign firm is, and this is because both
the Congress and the BJP have been guilty of taking donations from foreign firms. So, rather
than confessing to their crimes, or being held accountable, they just decided to redefine what a
foreign company was. All these three things go hand in hand with electoral bonds.

Milan Vaishnav: One of the biggest takeaways for me is how leading institutions seem
completely unmatched when compared to the power of the executive. We know that the RBI, the
EC and even Parliament had significant concerns. Those were dismissed in a variety of ways.
And their concerns really match what groups like the ADR [Association for Democratic Reforms]
had been saying, what independent analysts had been saying, which was that you are
essentially going to create a system that is even worse than the status quo. Now, it is true that
the executive has a lot of power, and it’s not clear what the EC could have done to stop it, but it
surely could have done more than what it did in terms of going to the public raising concerns,
even considering resignations.

Jagdeep Chhokar: First, the EC is a constitutional institution so it can’t be easily played around
with. Second, the RBI Act under Section 31 says that any currency or similar documents or
instruments can be issued only by the RBI. That bit was also changed to say that the State Bank
of India will issue bonds. Lastly, the concerns of the RBI and EC were flippantly and
irresponsibly undermined and overlooked.

Now, could the EC have done more? I don’t think so. The EC is kind of hemmed in by Supreme
Court decisions and the laws that Parliament makes. So, I think the EC in writing that letter did a
wonderful job. Milan talks about commissioners resigning. Whether that achieves any purpose is
questionable. If one person resigns, there are 20 more willing to be appointed and do the
bidding of the government.

Milan Vaishnav: I think one has to separate two issues. Jagdeep and I agree that the design is
fundamentally flawed. But there’s also the question of implementation. And I think what Nitin’s
investigation has shown is that we have several fundamental issues with implementation. We
know, for instance, that the Prime Minister’s Office intervened to go beyond the regulations to
create new windows. We know that pressure was applied to encash expired bonds before State
elections. The government has not even come close to answering the allegations on the table
about the violation of regulations which they themselves had written.

Milan Vaishnav: That’s right. You could argue that we’re going to have too much money in
politics and there’s little we can do to stop it. But if that’s your position, let’s at least try to allow
voters to be able to connect the dots. If you really believe the rhetoric about the war on cash,
why has the government not scrapped cash-giving altogether, which was in their power to do
so? But of course, they chose not to do that because they’d like to have their cake and eat it too.

Jagdeep Chhokar: I don’t think the government legalised an illegal system. The point is that the
system is not legal because the way electoral bonds were introduced as part of the Budget, as a
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Money Bill, was unconstitutional. We are hoping that as the whole scheme was pushed as a
Money Bill, it will be struck down by the court.

Jagdeep Chhokar: The problem is that if political parties are to be given money from the
election fund in proportion to the number of votes that they have pulled in the previous election,
then they would not be allowed to take money from anywhere else. I will bet whatever anybody
wants, parties will not agree to the proposal. It is impractical simply on that count.

Milan Vaishnav: Not under the current status quo. I think injecting funds into the current opaque
system would be throwing away good money. There has to be a grand bargain that if you want
to put public funding on the table, you’re going to have to insist on much stricter norms and
adherence to those norms by parties and candidates so that there should be a requirement that
any funds raised be processed digitally. Second, there has to be an independent third party
scrutiny of political party accounts. Third, the EC has to be given greater power and authority to
go after wrongdoers.

Jagdeep Chhokar: There are two more things. Appointments of Election Commissioners have
to be made non-partisan. And it is ridiculous that the EC has no power to de-register a political
party.

Jagdeep Chhokar: Political parties have to understand that they are also governed by the law.
The Central Information Commission (CIC) says six national political parties are public
authorities under the RTI. The Central Information Commission is the highest statutory authority
for the RTI Act. But all the six parties have blatantly defied that. And the government has given
an affidavit in the Supreme Court that political parties should not be under the RTI Act.

Milan Vaishnav: You can’t have a situation where six major political parties thumb their nose at
the CIC saying, we reject your ruling that we are under your ambit and there’s nothing
apparently anyone can do about it.

But we also have to set the default position at a more transparent level, so that citizens, every
time they want to know who’s funding whom, don’t have to submit an RTI. In the wake of
demonetisation, the government asked every private citizen, companies, entrepreneurs to go
digital and shun cash payments. Political parties weren’t asked to comply. There is a
fundamental hypocrisy at work here that has to be rectified.

Jagdeep Chhokar is one of the founding members of the Association for Democratic Reforms.
ADR has petitioned the Supreme Court against electoral bonds; Milan Vaishnav is senior fellow
and director of the South Asia Program at the Carnegie Endowment for International Peace
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UNEQUAL, UNSECULAR: ON CITIZENSHIP
AMENDMENT BILL

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

The Citizenship (Amendment) Bill, 2019 (CAB), is brazenly discriminatory and it is only a
matter of time before its constitutionality is subjected to severe judicial scrutiny. The
government’s obstinacy in going ahead with it, despite opposition in Parliament, as well as from
enlightened sections, is unfortunate. In both its intent and wording, the proposed amendment
singles out a community for hostile treatment. In short, the Bill chooses to open its citizenship
door to non-Muslims from three nations with a Muslim majority — Pakistan, Bangladesh and
Afghanistan. The ostensible reason: an opportunity to members of minority communities from
these countries who had entered India prior to December 31, 2014, to apply for citizenship
through naturalisation. The residential requirement for this category for naturalisation is reduced
from 11 years to five. The Bill carefully avoids the words ‘persecuted minorities’, but the
Statement of Objects and Reasons says “many persons belonging to Hindu, Sikh, Buddhist,
Jain, Parsi and Christian communities have faced persecution on grounds of religions” in these
three countries. Further, it refers to Home Ministry notifications in 2015-2016 through which it
had exempted these undocumented migrants from the adverse penal consequences under the
Passport (Entry into India) Act, 1920, and the Foreigners’ Act, 1946. The CAB creates a
category of people on the basis of their religion and renders them eligible for its beneficial
effects.

A key argument against the CAB is that it will not extend to those persecuted in Myanmar and
Sri Lanka, from where Rohingya Muslims and Tamils are staying in the country as refugees.
Further, it fails to allow Shia and Ahmadiyya Muslims, who also face persecution, to apply for
citizenship. The exemption from the application of the CAB’s provisions in tribal areas in Assam,
Meghalaya, Mizoram and Tripura, and the Inner Line Permit areas in Arunachal Pradesh,
Nagaland and Mizoram, with Manipur to be added soon, is clearly based on political expediency,
even if it is in line with the constitutional guarantees given to indigenous populations and
statutory protection given to ILP areas. It demonstrates the need for careful and meaningful
categorisation, something that the main provisions fail to do. The central feature of the equal
protection of the law envisaged in Article 14 is that the basis for classifying a group for a
particular kind of treatment should bear a rational nexus with the overall objective. If protecting
persecuted neighbourhood minorities is the objective, the classification may fail the test of
constitutionality because of the exclusion of some countries and communities using religion. It
would be a sad day for the republic if legislation that challenges its founding principles of
equality and secularism is allowed to be passed.
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A GROWING BLOT ON THE CRIMINAL JUSTICE
SYSTEM

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Indian criminal justice system increasingly reflects the idea of “power” rather than “justice”.
Since the promise of criminal law as an instrument of safety is matched only by its power to
destroy, guarantees of due process were accordingly incorporated in the criminal procedure so
that every accused person gets a fair trial.

Winston Churchill said: “The mood and temper of the public in regard to the treatment of crime
and criminals is one of the most unfailing tests of the civilisation of any country.” We, in India,
continue to follow a “culture of control” and a tendency to “govern through crime”. There are
instances where the police, of late, have become the judge and the media, especially electronic,
has started behaving like a court.

The deaths, in an encounter last Friday, of the four accused in the rape and murder of a young
veterinarian in Hyderabad (it happened on Wednesday) has revived the debate on the “right to
kill”, or “extra-judicial killings” or “fake encounters”, which is the ugly reality of our country.
Earlier, these encounters used to be criticised by the public and media. But in the new and
“resurgent” India, we have started celebrating this instant and brutal form of justice. Blood lust
has become the norm in preference to due process and constitutional norms. For example, there
were many in Hyderabad who were seen showering flower petals on the police officers involved
in Friday’s encounter. Even the father of the Unnao rape victim has demanded “Hyderabad-like
justice”. Is India moving from rule of law to rule by gun?

We have reason to be concerned about delays in rape trials. But a Hyderabad-like solution is
absolutely out of the question. The new Chief Justice of India has rightly ruled out the instant
justice model in a speech recently.

The right thing to do in rape cases is to appoint senior judges in fast track courts; no
adjournments should be permitted, and rape courts should be put under the direct control of
High Courts; the district judge should not have any power to interfere, and the trial must be
completed within three months.

The only consolation is that India is not the only country that uses encounters. A UN working
group on “Enforced or Involuntary Disappearances” has noted, with anguish, that guilty officials
are generally not punished. India is also bound by Resolution 1989/65 of May 24, 1989 which
had recommended that the principles on the “Effective Prevention and Investigation of Extra
Legal. Arbitrary and Summary Executions” annexed to the Resolution be honoured by all
governments. The UN General Assembly subsequently approved the principles. It resolved that
the principles, “shall be taken into account and respected by governments within the framework
of their national legislation and practices, and shall be brought to the attention of law
enforcement and criminal justice officials, military personnel, lawyers, members of the executive
and legislative bodies of the government and the public in general”. We have not done much in
disseminating these guidelines and norms among our police and security forces.

In the absence of a proper knowledge of international norms, police in India continue to protest
against human rights standards in dealing with criminals. Some years ago, in Extra Judicial
Execution Victim Families Association — the Supreme Court of India was dealing with more
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than 1,500 cases of such killings in Manipur, Justice Madan B. Lokur said: “Scrutiny by the
courts in such cases leads to complaints by the state of its having to fight militants, insurgents
and terrorists with one hand tied behind its back. This is not a valid criticism since and this is
important, in such cases it is not the encounter or the operation that is under scrutiny but the
smoking gun that is under scrutiny. There is a qualitative difference between use of force in an
operation and use of such deadly force that is akin to using a sledgehammer to kill a fly; one is
an act of self-defence while the other is an act of retaliation.”

The “Hyderabad encounter” does not look like an act of self-defence. It defies common sense
and stretches credulity that the police would take accused to the scene of crime at 5.30 a.m. The
sun rises a little after 6 a.m. The confession of rape by them to the police is irrelevant under
Section 25 in the Indian Evidence Act, 1872. Moreover, our law does permit retraction of
confessions by the accused.

The UN Human Rights Committee, in many reports, has said that “encounters are murders”.
Encounter killings are probably the greatest violation of the most precious of all fundamental
rights — the right to live with human dignity. Many a time these killings are fake and are so
orchestrated that it is difficult to conclusively prove them wrong. These killings always take place
with the prior consent of the highest authority, be it either administrative or ministerial.
Encounters have indeed become the common phenomenon of our criminal justice system and
there are police officers who covet the title “encounter specialists”.

Our legal system does not permit police officers to kill an accused merely because he is a
dreaded criminal, rapist or terrorist. Undoubtedly, the police have to arrest the accused and
make them face trial. The Supreme Court has repeatedly admonished trigger-happy police
personnel who liquidate criminals and project the incident as an encounter. The court observed
in Om Prakash & Ors vs State Of Jharkhand & Anr on September 26, 2012: “Such killings must
be deprecated. They are not recognised as legal by our criminal justice administration system.
They amount to state terrorism.”

During the Punjab insurgency in the 1980s, a large number of suspected militants were
eliminated through the encounter killings. The DGP of the State, the late K.P.S. Gill, even got
the Governor of the State transferred on questioning the police. Gill contemptuously termed
those who tried to get justice in encounter matters as “litigation guns”. The police tried its best to
silence those who wanted due process such as Jaswant Singh Kalra, an activist, who used
government crematoria records of just one Punjab district to show that at least 6,000 people
were secretly cremated by the police.

The Government of India itself admitted that as many as 2,097 people had been secretly
cremated in Amritsar alone; in spite of the intervention of the National Human Rights
Commission (NHRC) and the Supreme Court, just 30 cases were registered by the Central
Bureau of Investigation. Punjab’s response to terrorism was appreciated all over as a model to
be followed by other States.

Similarly, in Kashmir about 8,000 people who were apparently in police custody were eliminated
in a similar manner though the government contests this figure and says some may have even
crossed the border. Even after the so-called end of insurgency, encounters have not come to an
end. In 2000 for the massacre of 36 Sikhs in Chittisinghpura, five suspected militants were killed
in an encounter. Subsequent forensic tests showed them to be innocent local villagers.

NHRC data show that of the almost 2,500 killings in 1993, half turned out to be fake; there were
at least 440 cases of encounters between 2002 to 2008. From 2009 to 2013, another 550 cases
in different States were documented.
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Andhra Pradesh too has been notorious as far as encounter killings are concerned. In February
2009, in its judgment on a writ petition filed by the Andhra Pradesh Civil Liberties Committee in
the context of 1,800 encounter deaths (1997-2007), the Andhra Pradesh High Court (of united
Andhra Pradesh) recognised that encounter deaths are, prima facie, cases of culpable homicide.
Thus in all cases of encounter deaths a first information report must be registered, and an
independent and impartial investigation ensured. The state’s plea of self-defence has to be
established at the stage of trial, and not during the stage of investigation. The Supreme Court
gave an ex parte stay on the judgment. The High Court in Hyderabad has shown its displeasure
over this killing and will hear the matter on Thursday. It has ordered that the bodies of the
Hyderabad encounter be preserved till it hears the matter.

One hopes the top court of the land will now find the time to finally hear this important matter
and uphold this progressive High Court judgment.

Faizan Mustafa is Vice-Chancellor, NALSAR University of Law, Hyderabad. The views
expressed are personal
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A FUNDAMENTAL RIGHT IN NEED OF A DEBATE
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

If enacted, the Personal Data Protection Bill will grant a measure of legal authority to our right to
privacy upheld by India’s apex court. But some of its details need wider discussion

Ever since India’s Supreme Court upheld privacy as a fundamental right in 2017, citizens have
awaited legislation to etch the idea into the laws that govern the country. That task is now
expected to be achieved by the Personal Data Protection Bill, originally drafted by a panel
headed by justice B.N. Srikrishna, a modified version of which was cleared last week by the
Union cabinet for enactment. Its broad intent is to set down laws on how the use of data on
individuals is to be regulated, and it grants us some crucial rights over our data, if not clear
ownership of it. If the bill gets Parliament’s nod, we will have guidelines on the collection,
storage and processing of personal data, and the consent needed for its use, apart from
penalties and compensation for violations. The bill has a code of conduct and an enforcement
model as well.

To the extent that it assures us control of data shared electronically with various websites, apps
and the like, the bill’s provisions should serve as a shield against data misuse. For too long have
data collectors assumed that what they know about individuals is for them to deal with as they
so choose. It is the finer details of the bill, however, that call for examination. The proposed law
not only differentiates between data that is non-personal and personal—the latter defined as
anything that can identify someone directly or indirectly—it also slots personal data as “critical",
“sensitive" or “general", with different rules for each kind. Sensitive stuff would include health
and financial data, as also sexual orientation, religious affiliation and so on. Any company that
has customers in India must store this data within the country, barring exceptions where it could
be processed outside the country with explicit consent. If the logic of local storage is difficult to
grasp, what qualifies as critical data isentirely fuzzy, since this has been left to the government
to determine as and when a need arises. What we do know is that such data must both be kept
and processed within Indian borders. General information, however, could be held in servers
and crunched anywhere. If this was intended as a concession to foreign tech firms protesting the
extra server costs they would have to bear on account of 100% data localisation (as proposed
earlier), then it is only a half measure, since many would still need to set up or rent local servers
for sensitive data.

From the perspective of an internet user, while the bill’s safeguards appear adequate against
privacy threats from private players in particular, the same cannot be said in a general sense. If
enacted, it would require companies that are deemed “significant data fiduciaries" to verify the
identities of its online users, for example, which could cramp the space for free speech afforded
by social media apps to those keen on anonymity. For the sake of law enforcement, it would
also let the government access personal data. Likewise, for research and policymaking, the
state will have the right to people’s non-personal data—which could include “anonymized"
personal details. These riders might be in our common interest, as claimed, but they also risk
turning privacy into a conditional rather than an inalienable right. They make too much space for
regulatory interpretation of it. The bill’s proposed Data Protection Authority is not independent
either. This, along with other provisions of the bill, could do with a wide debate if this
fundamental right is to work as envisioned.
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THE INEVITABILITY OF ERRORS IN DETERMINING
CITIZENSHIP

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

The odds of genuine citizens facing state action are high enough to spark a humanitarian crisis
in India

There are many reasons to oppose the government’s Citizenship Amendment Bill (CAB)
combined with a nationwide National Register of Citizens (NRC). In its current form, the CAB
seems to violate article 14 of the Constitution, which protects all persons, not just citizens, from
discrimination. However, even those who support its stated objective should oppose it for one
simple reason—its extremely high cost of error, which, given India’s poor state capacity, is
inevitable.

The CAB aims to amend India’s Citizenship Act, which lays down the elements of Indian
citizenship. The amendment states that “persons belonging to minority communities, namely,
Hindus, Sikhs, Buddhists, Jains, Parsis and Christians from Afghanistan, Bangladesh and
Pakistan... shall not be treated as illegal migrants for the purposes of that Act". It protects
individuals belonging to some groups from being declared illegal immigrants (and facing
detention/deportation), and fast-tracks their citizenship, but categorically excludes Muslim
immigrants from getting similar protection, even if they belong to minority and persecuted groups
such as Ahmadis or Rohingyas.

The government is also considering a nationwide NRC. Once created, the NRC will list the
names of all those included as Indian citizens. Those not on the list will get a chance to prove
their status as citizens. If the exercise turns out like the one in Assam, those excluded will have
a short period to appeal their exclusion, failing which they would face detention and deportation.

The exercise would be highly prone to error—both Type I and Type II. Type I errors, or false
positives, mean mistakenly identifying a person as an immigrant from protected minority
communities such as Hindus, Sikhs, Buddhists, Jains, Parsis and Christians from Afghanistan,
Bangladesh, and Pakistan, and erroneously giving them the benefit of Indian citizenship.
Immigrants are usually a net economic benefit; so the costs of Type I errors are related to
national security. These costs are not nationwide and typically limited to a handful of border
districts in India.

Type II errors, or false negatives, occur when those who qualify as Indian citizens are mistakenly
categorized as illegal immigrants. A nationwide NRC, if similar to the one in Assam, would imply
that false negatives get sent to detention centres or deported, making Type II errors extremely
costly. To minimize false negatives, the bar to qualify as a citizen has to be very simple and
easily identifiable. Also, the state capacity to scrutinize the paperwork for the NRC has to be
exceptionally high. The Indian state usually fails on both counts. Given the CAB’s current
religious exclusionary basis, Muslims are at higher risk of exclusion through false negatives,
though all groups, including Hindus, are likely to be affected by errors.

There are three main issues to consider here. The first is the trade-off between Type I and Type
II errors. If, to avoid false positives, the government has a high level of scrutiny for NRC
inclusion, all individuals will have the burden of meeting this higher bar. In the process, some
might be mistakenly excluded. On the other hand, if the bar is set very low to prevent false
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negatives and erroneous exclusions, then some illegal immigrants may slip through the cracks.
The current CAB framework, combined with the NRC, is set up to minimize false positives,
which will automatically increase false negatives.

The second issue to consider is whether the costs of both kinds of errors are symmetric. In the
case of symmetric costs, the trade-off between the two kinds of errors is of less concern.
However, when the costs are asymmetric, the trade-off in the system must be considered. Illegal
immigration is a minuscule problem nationwide and the concern of terrorist conduits is an issue
in a handful of border districts. However, false negatives—that is, mistakenly excluding an Indian
from the NRC—has an extremely high human cost because of the severe penalties. False
negatives could tear families apart, and force the poor, who tend to lack documents, to spend
their resources on legal appeals against detention, or spend years at detention centres. So,
trading Type I errors for Type II errors is a very bad bargain for Indians.

The third issue is of the magnitude of error. If the government executes the task exceptionally
well, such as for voter identity, and has a Type II error rate of just 5%, 67.5 million people will
face action, equalling the human displacement caused by World War II. Most Indian systems
have a far higher error rate. The State Of Aadhaar Report 2017-18 by IDinsight, covering 2,947
households, found that 8.8% of Aadhaar holders reported errors in their name, age, address or
other information in their Aadhaar letter. In the NRC, a spelling mistake can deprive one of
citizenship and 8.8% affects over 120 million people. If the Indian state outsources the project’s
execution to an organization with capacity equalling Scandinavian government systems, with a
very low error rate of 1%, 13.5 million Indians would still be erroneously excluded, equalling the
human displacement caused by Partition.

Those who support the idea of the CAB and NRC need to take a hard look at our state capability
to execute such a policy across the country. Once the human costs of error are acknowledged,
surely even they would find it difficult to support such an error-prone exercise.

*Shruti Rajagopalan is a senior research fellow with the Mercatus Center at George
Mason University, US
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THE CITIZENSHIP (AMENDMENT) BILL, 2019
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

The Citizenship Act, 1955 regulates who may acquire Indian citizenship and on what grounds.  A
person may become an Indian citizen if they are born in India or have Indian parentage or have
resided in the country for a period of time, etc.  However, illegal migrants are prohibited from
acquiring Indian citizenship.  An illegal migrant is a foreigner who: (i) enters the country without
valid travel documents, like a passport and visa, or (ii) enters with valid documents, but stays
beyond the permitted time period.[1] 

Illegal migrants may be imprisoned or deported under the Foreigners Act, 1946 and the
Passport (Entry into India) Act, 1920.  The 1946 and the 1920 Acts empower the central
government to regulate the entry, exit and residence of foreigners within India.  In 2015 and
2016, the central government issued two notifications exempting certain groups of illegal
migrants from provisions of the 1946 and the 1920 Acts.[2]  These groups are Hindus, Sikhs,
Buddhists, Jains, Parsis and Christians from Afghanistan, Bangladesh and Pakistan, who
arrived in India on or before December 31, 2014.2  This implies that these groups of illegal
migrants will not be deported or imprisoned for being in India without valid documents. 

In 2016, a Bill was introduced to amend the Citizenship Act, 1955.[3]  The Bill sought to make
illegal migrants belonging to these six religions and three countries eligible for citizenship and
made some changes in the provisions on registration of Overseas Citizens of India (OCI)
cardholders.  It was referred to a Joint Parliamentary Committee, which submitted its report on
January 7, 2019.[4]  The Bill was passed by Lok Sabha on January 8, 2019.[5]  However, it
lapsed with the dissolution of the 16th Lok Sabha.  Subsequently, the Citizenship (Amendment)
Bill, 2019 is being introduced in Lok Sabha in December 2019. 

The 2019 Bill seeks to make illegal migrants who are Hindus, Sikhs, Buddhists, Jains, Parsis
and Christians from Afghanistan, Bangladesh and Pakistan, eligible for citizenship.  It exempts
certain areas in the North-East from this provision.  The Bill also makes amendments to
provisions related to OCI cardholders.  A foreigner may register as an OCI under the 1955 Act if
they are of Indian origin (e.g., former citizen of India or their descendants) or the spouse of a
person of Indian origin.  This will entitle them to benefits such as the right to travel to India, and
to work and study in the country.  The Bill amends the Act to allow cancellation of OCI
registration if the person has violated any law notified by the central government.

Table 1 below compares the provisions of the 2016 Bill (as passed by Lok Sabha) with that of
the 2019 Bill.

Table 1: Comparison of the Citizenship (Amendment) Bill, 2016, as passed by Lok Sabha,
with the Citizenship (Amendment) Bill, 2019

The Citizenship (Amendment) Bill, 2016 (as passed by
Lok Sabha)

Citizenship (Amendment) Bill 2019

Eligibility for citizenship for certain illegal
migrants:  The Act prohibits illegal migrants from
acquiring Indian citizenship. Illegal migrants are
foreigners who enter India without a valid
passport or travel document, or stay beyond the
permitted time. 

● The Bill adds two additional provisions on
citizenship to illegal migrants belonging to these
religions from the three countries.  
 

●

Consequences of acquiring citizenship:  The
Bill says that on acquiring citizenship: (i) such

●
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The Bill amended the Act to provide that Hindus,
Sikhs, Buddhists, Jains, Parsis and Christians from
Afghanistan, Bangladesh and Pakistan will not be
treated as illegal migrants.  In order to get this benefit,
they must have also been exempted from the
Foreigners Act, 1946 and the Passport (Entry into
India) Act, 1920 by the central government.  The
1920 Act mandates foreigners to carry passport,
while the1946 Act regulates the entry and departure
of foreigners in India.
 

●

The Bill further stated from the date of its enactment,
all legal proceedings pending against such an illegal
migrant will be closed.

●

persons shall be deemed to be citizens of India
from the date of their entry into India, and (ii) all
legal proceedings against them in respect of
their illegal migration or citizenship will be
closed. 
 
Exception:  Further, the Bill adds that the
provisions on citizenship for illegal migrants
will not apply to the tribal areas of Assam,
Meghalaya, Mizoram, or Tripura, as included in
the Sixth Schedule to the Constitution.  These
tribal areas include Karbi Anglong (in Assam),
Garo Hills (in Meghalaya), Chakma District (in
Mizoram), and Tripura Tribal Areas District.  It
will also not apply to the areas under the Inner
Line” under the Bengal Eastern Frontier
Regulation, 1873.  The Inner Line Permit
regulates visit of Indians to Arunachal Pradesh,
Mizoram, and Nagaland.   

●

Citizenship by naturalisation:  The Act allows a
person to apply for citizenship by naturalisation,
if the person meets certain qualifications. One of
the qualifications is that the person must have
resided in India or been in central government
service for the last 12 months and at least 11
years of the preceding 14 years.

●

The Bill created an exception for Hindus, Sikhs,
Buddhists, Jains, Parsis and Christians from
Afghanistan, Bangladesh and Pakistan, with regard to
this qualification. For these groups of persons, the 11
years’ requirement will be reduced to six years.

●

The Bill further reduces the period of naturalisation
for such group of persons from six years to five
years.

●

Grounds for cancelling OCI registration:  The Act
provides that the central government may cancel
registration of OCIs on five grounds including
registration through fraud, showing disaffection
to the Constitution, engaging with the enemy
during war, necessity in the interest of
sovereignty of India, security of state or public
interest, or if within five years of registration the
OCI has been sentenced to imprisonment for two
years or more. The Bill added one more ground
for cancelling registration, that is, if the OCI has
violated any law that is in force in the country. 
 

●

When the Bill was passed in Lok Sabha, this was
amended to limit the disqualification to violations of
the Citizenship Act or of any other law so notified by
the central government.  Also, the cardholder has to

●

Same as the 2016 Bill passed by Lok Sabha. ●



Page 37

cr
ac

kIA
S.co

m

be given an opportunity to be heard. 

Sources: The Citizenship (Amendment) Bill, 2016, as passed by Lok Sabha; The Citizenship
(Amendment) Bill, 2019; PRS.

Issues to consider

Whether differentiating on grounds of religion is a violation of Article 14

The Bill provides that illegal migrants who fulfil four conditions will not be treated as illegal
migrants under the Act.  The conditions are: (a) they are Hindus, Sikhs, Buddhists, Jains, Parsis
or Christians; (b) they are from Afghanistan, Bangladesh or Pakistan; (c) they entered India on
or before December 31, 2014; (d) they are not in  certain tribal areas of Assam, Meghalaya,
Mizoram, or Tripura included in the Sixth Schedule to the Constitution, or  areas under the “Inner
Line” permit, i.e., Arunachal Pradesh, Mizoram, and Nagaland.

Article 14 guarantees equality to all persons, including citizens and foreigners.  It only permits
laws to differentiate between groups of people if the rationale for doing so serves a reasonable
purpose.[6]  The question is whether this provision violates the right to equality under Article 14
of the Constitution as it provides differential treatment to illegal migrants on the basis of (a) their
country of origin, (b) religion, (c) date of entry into India, and (d) place of residence in India.  We
examine below whether these differentiating factors could serve a reasonable purpose.

First, the Bill classifies migrants based on their country of origin to include only Afghanistan,
Pakistan and Bangladesh.  The Statement of Objects and Reasons in the Bill (SoR) states that
India has had historic migration of people with Afghanistan, Pakistan and Bangladesh, and these
countries have a state religion, which has resulted in religious persecution of minority groups. 
While the SoR reasons that millions of citizens of undivided India were living in Pakistan and
Bangladesh, no reason has been provided to explain the inclusion of Afghanistan. 

Further, it is not clear why migrants from these countries are differentiated from migrants from
other neighbouring countries such as Sri Lanka (Buddhist state religion)[7] and Myanmar
(primacy to Buddhism)[8].  Sri Lanka has had a history of persecution of a linguistic minority in
the country, the Tamil Eelams.[9]  Similarly, India shares a border with Myanmar, which has had
a history of persecution of a religious minority, the Rohingya Muslims.[10]  Over the years, there
have been reports of both Tamil Eelams and Rohingya Muslims fleeing persecution from their
respective countries and seeking refuge in India.[11]  Given that the objective of the Bill is to
provide citizenship to migrants escaping from religious persecution, it is not clear why illegal
migrants belonging to religious minorities from these countries have been excluded from the
Bill. 

Second, with respect to classification based on religious persecution of certain minorities in
Pakistan, Afghanistan and Bangladesh, it may be argued that there are other religious minorities
in these countries, who face religious persecution and may have illegally migrated to India.  For
example, over the years, there have been reports of persecution of Ahmadiyya Muslims in
Pakistan (who are considered non-Muslims in that country)[12], and the murder of atheists in
Bangladesh.[13]  It is unclear why illegal migrants from only six specified religious minorities
have been included in the Bill. 

Third, it is also unclear why there is a differential treatment of migrants based on their date of
entry into India, i.e., whether they entered India before or after December 31, 2014.
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Fourth, the Bill also excludes illegal migrants residing in areas covered by the Sixth Schedule,
that is, notified tribal areas in Assam, Meghalaya, Mizoram and Tripura.  The purpose behind the
enactment of the Sixth Schedule of the Constitution was to aid in the development of tribal areas
through autonomous councils, while protecting the indigenous population in these areas from
exploitation and preserving their distinct social customs.[14]  The Bill also excludes the Inner
Line Permit areas.  Inner Line regulates the entry of persons, including Indian citizens, into
Arunachal Pradesh, Mizoram and Nagaland.  Once an illegal migrant residing in these areas
acquires citizenship, he would be subject to the same restrictions in these areas, as are
applicable to other Indian citizens.  Therefore, it is unclear why the Bill excludes illegal migrants
residing in these areas.

Wide discretion to government to cancel OCI registration

The 1955 Act provides that the central government may cancel the registration of OCIs on
various grounds.  The Bill adds one more ground for cancelling registration, that is, if the OCI
has violated any law notified by the central government.  It further states that orders for
cancellation of OCI should not be passed till the cardholder is given an opportunity to be heard.

It may be argued that giving the central government the power to prescribe the list of laws
whose violation result in cancellation of OCI registration, may amount to an excessive delegation
of powers by the legislature.  The Supreme Court has held that while delegating powers to an
executive authority, the legislature must prescribe a policy, standard, or rule for their guidance,
which will set limits on the authority’s powers and not give them arbitrary discretion to decide
how to frame the rules.[15]  The Bill does not provide any guidance on the nature of laws which
the central government may notify.  Therefore, in the absence of standards, criteria or principles
on the types of laws which may be notified by the government, it may be argued that the powers
given to the executive may go beyond the permissible limits of valid delegation.

Further, it may be argued that giving the central government the power to notify laws instead of
specific offences, may result in the cancellation of OCI registration for a range of violations.  For
example, the central government may wish to cancel the OCI of a person found guilty of
sedition, i.e., under Section 124A of the Indian Penal Code, 1961.  However, this Bill delegates
the power to specify laws and not offences.  Thus, the central government would have to specify
the entire IPC, which would include minor offences such as rash and negligent driving (under
Section 279). 

 

[1].  Section 2(1)(b) of the Citizenship Act, 1955.

[2].  G.S.R. 685 (E) and G.S.R. 686 (E), Gazette of India, September 7, 2015,
http://egazette.nic.in/WriteReadData/2015/165755.pdf; G.S.R. 702(E) and G.S.R. 703(E),
Gazette of India, July 18, 2016, http://egazette.nic.in/WriteReadData/2016/170822.pdf.

[3]. The Citizenship (Amendment) Bill, 2016,
https://www.prsindia.org/sites/default/files/bill_files/Citizenship_%28A%29_bill%2C_2016_0.pdf.

[4]. Report of the Joint Committee on the Citizenship (Amendment) Bill, 2016, Joint
Parliamentary Committee, Lok Sabha, January 7, 2019,
https://www.prsindia.org/sites/default/files/bill_files/Joint%20committee%20report%20on%20citiz
enship%20%28A%29%20bill.pdf..

[5]. The Citizenship (Amendment) Bill, 2016 (As passed by Lok Sabha),

http://egazette.nic.in/WriteReadData/2015/165755.pdf
http://egazette.nic.in/WriteReadData/2016/170822.pdf
https://www.prsindia.org/sites/default/files/bill_files/Citizenship_%28A%29_bill%2C_2016_0.pdf
https://www.prsindia.org/sites/default/files/bill_files/Joint%20committee%20report%20on%20citizenship%20%28A%29%20bill.pdf
https://www.prsindia.org/sites/default/files/bill_files/Joint%20committee%20report%20on%20citizenship%20%28A%29%20bill.pdf
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https://www.prsindia.org/sites/default/files/bill_files/Citizenship%20%28A%29%20Bill%2C%2020
19%20as%20passed%20by%20LS.pdf.

[6].  State of West Bengal vs Anwar Ali Sarkar, AIR 1952 SC 75. 

[7].  Article 9 of the Constitution of the Democratic Socialist Republic of Sri Lanka states: “The
Republic of Sri Lanka shall give to Buddhism the foremost place and accordingly it shall be the
duty of the State to protect and foster the Buddha Sasana, while assuring to all religions the
rights granted by Articles 10 and 14(1)(e).”

[8].  Articles 361 and 362 of the Constitution of the Republic of the Union of Myanmar state the
following.  “361. The Union recognizes special position of Buddhism as the faith professed by
the great majority of the citizens of the Union. 362. The Union also recognizes Christianity,
Islam, Hinduism and Animism as the religions existing in the Union at the day of the coming into
operation of this Constitution.”

[9]. It is estimated that there are over a lakh Sri Lankan refugees in India, two-thirds of them in
government camps.  See https://timesofindia.indiatimes.com/city/chennai/why-lankan-refugees-
are-reluctant-to-go-back-home/articleshow/65591130.cms

[10]. “Myanmar Rohingya: What you need to know about the crisis”, BBC News, April 24, 2018,
https://www.bbc.com/news/world-asia-41566561. 

[11]. “Why India is refusing refuge to Rohingyas”, Times of India, September 6, 2017,
https://timesofindia.indiatimes.com/india/why-india-is-refusing-refuge-to-
rohingyas/articleshow/60386974.cms.

[12].  The Second Amendment to the Constitution of Pakistan passed in 1974 effectively
declared Ahmaddiyas as non-Muslims.

[13].  For example, see https://www.theguardian.com/world/2016/jun/11/bangladesh-murders-
bloggers-foreigners-religion.

[14].  Report of the Sub-Committee on North East Frontier (Assam) Tribal and Excluded Areas
(Chairperson: Gopinath Bardoloi), July 28, 1947; Constituent Assembly of India Debates,
Volume IX, 5th, 6th and 7th September, 1949.

[15].  Hamdard Dawakhana and Anr., v. The Union of India (UOI) and Ors., AIR1960SC554;
Confederation of Indian Alcoholic Beverage Companies and Ors. vs. The State of Bihar and
Ors., 2016(4) PLJR369.
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THE CITIZENSHIP (AMENDMENT) BILL, 2016
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

Highlights of the Bill

The Bill amends the Citizenship Act, 1955 to make illegal migrants who are Hindus, Sikhs,
Buddhists, Jains, Parsis and Christians from Afghanistan, Bangladesh and Pakistan, eligible
for citizenship.
 

●

Under the Act, one of the requirements for citizenship by naturalisation is that the applicant
must have resided in India during the last 12 months, and for 11 of the previous 14 years. 
The Bill relaxes this 11 year requirement to six years for persons belonging to the same six
religions and three countries. 
 

●

The Bill provides that the registration of Overseas Citizen of India (OCI) cardholders may be
cancelled if they violate any law.

●

Key Issues and Analysis

The Bill makes illegal migrants eligible for citizenship on the basis of religion.  This may
violate Article 14 of the Constitution which guarantees right to equality. 
 

●

The Bill allows cancellation of OCI registration for violation of any law.  This is a wide ground
that may cover a range of violations, including minor offences (eg. parking in a no parking
zone).

●

PART A: HIGHLIGHTS OF THE BILL

Context

The Citizenship Act, 1955 regulates who may acquire Indian citizenship and on what grounds.  A
person may become an Indian citizen if they are born in India or have Indian parentage or have
resided in the country over a period of time, etc.  However, illegal migrants are prohibited from
acquiring Indian citizenship.  An illegal migrant is a foreigner who: (i) enters the country without
valid travel documents, like a passport and visa, or (ii) enters with valid documents, but stays
beyond the permitted time period.[1] 

Illegal migrants may be imprisoned or deported under the Foreigners Act, 1946 and the
Passport (Entry into India) Act, 1920.  The 1946 and the 1920 Acts empower the central
government to regulate the entry, exit and residence of foreigners within India.  In 2015 and
2016, the central government issued two notifications exempting certain groups of illegal
migrants from provisions of the 1946 and the 1920 Acts.[2]  These groups are Hindus, Sikhs,
Buddhists, Jains, Parsis and Christians from Afghanistan, Bangladesh and Pakistan, who
arrived in India on or before December 31, 2014.2  This implies that these groups of illegal
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migrants will not be deported or imprisoned for being in India without valid documents.  The
Citizenship (Amendment) Bill, 2016 was introduced in Lok Sabha on July 19, 2016 to amend the
Citizenship Act, 1955.  It seeks to make illegal migrants belonging to the same six religions and
three countries eligible for citizenship. 

The Bill also makes amendments to provisions related to Overseas Citizen of India (OCI)
cardholders.  A foreigner may register as an OCI under the 1955 Act if they are of Indian origin
(eg. former citizen of India or their descendants) or the spouse of a person of Indian origin.  This
will entitle them to benefits such as the right to travel to India, and to work and study in the
country.  The Bill amends the Act to allow cancellation of OCI registration if the person has
violated any law.

Key Features

Definition of illegal migrants

The Citizenship Act, 1955 prohibits illegal migrants from acquiring Indian citizenship. The
Bill amends the Act to provide that the following minority groups will not be treated as illegal
migrants: Hindus, Sikhs, Buddhists, Jains, Parsis and Christians from Afghanistan,
Bangladesh and Pakistan.  However, to get this benefit, they must have also been
exempted from the Foreigners Act, 1946 and the Passport (Entry into India) Act, 1920 by
the central government.     

●

Citizenship by naturalisation

The 1955 Act allows a person to apply for citizenship by naturalisation if he meets certain
qualifications. One of these is that the person must have resided in India or served the
central government for a certain period of time: (i) for the 12 months immediately preceding
the application for citizenship, and (ii) for 11 of the 14 years preceding the 12-month period. 
For people belonging to the same six religions and three countries, the Bill relaxes the 11-
year requirement to six years.

●

Cancellation of registration of Overseas Citizen of India cardholder

The 1955 Act provides that the central government may cancel registration of OCIs on
certain grounds, including: (i) if the OCI had registered through fraud, or (ii) if within five
years of registration, the OCI was sentenced to imprisonment for two years or more. The Bill
adds one more ground for cancelling registration, that is, if the OCI has violated any law in
the country.

●

PART B: KEY ISSUES AND ANALYSIS

Whether differentiating on grounds of religion is a violation of Article 14

The Bill provides that illegal migrants belonging to specified minority communities from
Afghanistan, Bangladesh or Pakistan will not be treated as illegal migrants under the Act,
making them eligible for Indian citizenship.  These minority communities are Hindus, Sikhs,
Buddhists, Jains, Parsis and Christians.  This implies that illegal migrants from these countries
who are Muslims, other minorities who do not belong to the above groups (eg. Jews), or Atheists
who do not identify with a religious group will not be eligible for citizenship.  The question is
whether this provision violates the right to equality guaranteed under Article 14 of the
Constitution because it provides differential treatment to illegal migrants on the basis of their
religion.
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Article 14 guarantees equality to all persons, citizens and foreigners.  It only permits laws to
differentiate between groups of people if the rationale for doing so serves a reasonable
purpose.[3]  The Statement of Objects and Reasons of the Bill does not explain the rationale
behind differentiating between illegal migrants on the basis of the religion they belong to. 

Wide ground for cancelling OCI registration

Under the 1955 Act, an Overseas Citizen of India (OCI) cardholder’s registration may be
cancelled if he violates a law for which he is: (i) sentenced to imprisonment for two years or
more, and (ii) within five years of his OCI registration.  The Bill adds another ground for
cancelling OCI registration, which is violation of any law of the country by an OCI.  This means
that even offences with: (i) lesser penalties, or (ii) which have been committed after five years of
registration could be covered under the Bill.  This makes the earlier provision redundant. 

This provision also grants the central government wide discretion to cancel OCI registration for a
range of violations.  This will include serious offences like murder, as well as minor offences like
violation of a traffic law (such as parking in a no-parking zone or jumping a red light).  The
question is whether minor violations should result in cancellation of OCI registration, which may
require an OCI who is staying in India to leave the country.

 

[1].  Section 2(1)(b) of the Citizenship Act, 1955.

[2].  G.S.R. 685 (E) and G.S.R. 686 (E), Gazette of India, September 7, 2015; G.S.R. 702(E)
and G.S.R. 703(E), Gazette of India, July 18, 2016.

[3].  State of West Bengal vs Anwar Ali Sarkar, AIR 1952 SC 75.
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U.S. PANEL RECOMMENDS SANCTIONS AGAINST
AMIT SHAH

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

In the wake of the passage of the Citizenship Amendment Bill (CAB) in the Lok Sabha, the U.S.
International Commission on Religious Freedom (USCIRF) has expressed concern over it and
considered recommending sanctions against Home Minister Amit Shah and other top leaders.

“If the CAB passes in both Houses of Parliament, the United States government should consider
sanctions against the Home Minister and other principal leadership,” a December 9 statement
from the USCIRF said.

The Commission, an independent and bi-partisan federal government body, called the Bill’s
passage “deeply troubling” .

“The CAB enshrines a pathway to citizenship for immigrants that specifically excludes Muslims,
setting a legal criterion for citizenship based on religion. The CAB is a dangerous turn in the
wrong direction; it runs counter to India’s rich history of secular pluralism and the Indian
Constitution, which guarantees equality before the law regardless of faith,” it said.

“In conjunction with the ongoing National Register of Citizens (NRC) process in Assam and
nationwide NRC that the Home Minister seeks to propose, USCIRF fears that the Indian
government is creating a religious test for Indian citizenship that would strip citizenship from
millions of Muslims,” it said.

Not warranted: India

In response, the External Affairs Ministry said India had the prerogative to validate its citizenry
through various policies like any other country. “The statement made by the USCIRF is neither
accurate nor warranted. The Bill provides expedited consideration for Indian citizenship to
persecuted religious minorities already in India from certain contiguous countries...,” said
Ministry spokesperson Raveesh Kumar.

( With inputs from

Kallol Bhattacherjee)

If the CAB passes in both Houses of Parliament, the United States government should
consider sanctions against the Home Minister and other principal leadership

U.S. International Commission on Religious Freedom
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A PATENTLY UNCONSTITUTIONAL PIECE OF
LEGISLATION

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

How a country defines who can become its citizens defines what that country is, because
citizenship is really the right to have rights. For India, the choice was inexplicably made in 1950
when the Constitution was adopted, and Part II (concerning citizenship) provided citizenship
based on domicile in the territory of India. In fact, under Article 6 of the Constitution, migrants
from Pakistani territory to Indian territory were also given citizenship rights. Religion was
conspicuous in this constitutional scheme, in its absence. The Constitution also recognises the
power of Parliament to make provisions with respect to “acquisition and termination of
citizenship”. Pursuant to this, Parliament had enacted the Citizenship Act, 1955; again, religion
is not a relevant criteria under the 1955 Act.

This position is now sought to be changed through the proposed Citizenship Amendment Bill,
2019 (CAB) that seeks to amend certain provisions of the 1955 Act.

The obvious question on which much of the debate has so far focused on is whether in a country
such as India, with a secular Constitution, certain religious groups can be preferred in acquisition
of citizenship. Especially when secularism has been declared to be a basic feature of the
Constitution in a multitude of judgments. But in addition to this basic question, a look at the
proposed CAB shows that it is peppered with unconstitutionalities. The classification of countries
and communities in the CAB is constitutionally suspect.

First to the countries. The basis of clubbing Afghanistan, Pakistan and Bangladesh together and
thereby excluding other (neighbouring) countries is unclear. A common history is not a ground
as Afghanistan was never a part of British India and always a separate country. Being a
neighbour, geographically, is no ground too as Afghanistan does not share an actual land border
with India. More importantly, why have countries such as Nepal, Bhutan and Myanmar, which
share a land border with India, been excluded?

The reason stated in the ‘Statement of Objects and Reasons’ of the Bill is that these three
countries constitutionally provide for a “state religion”; thus, the Bill is to protect “religious
minorities” in these theocratic states. This reason does not hold water. Why then is Bhutan,
which is a neighbour and constitutionally a religious state — the official religion being Vajrayana
Buddhism — excluded from the list? In fact, Christians in Bhutan can only pray privately inside
their homes. Many Bhutanese Christians in the border areas travel to India to pray in a church.
Yet, they are not beneficiaries under CAB. Further, if religious persecution of “religious
minorities” in the neighbourhood is the concern, then why has Sri Lanka, which is Buddhist
majority and has a history where Tamil Hindus have been persecuted, been excluded? Why is
also Myanmar, which has conducted a genocide against Muslim Rohingyas, many of who have
been forced to take refuge in India, not been included? The CAB selection of only these three
countries is manifestly arbitrary.

On the classification of individuals, the Bill provides benefits to sufferers of only one kind of
persecution, i.e. religious persecution. This itself is a suspect category. Undoubtedly, the world
abounds in religious persecution but it abounds equally, if not more, in political persecution. If
the intent is to protect victims of persecution, there is no logic to restrict it only to religious
persecution. Further, the assumption that religious persecution does not operate against co-
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religionists is also false. Taslima Nasreen of Bangladesh is a case in point. She or similarly
placed persons will not get the benefit of the proposed amendment, even though she may have
personally faced more religious persecution than many Bangladeshi Hindus. Similarly, Shias in
Pakistan, a different sect of the same religion, also face severe persecution in Pakistan. The fact
that atheists are missing from the list of beneficiaries is shocking.

Restricting the benefits of “religious minority” to six religious groups (Hindus, Sikhs, Buddhists,
Jains, Parsis and Christians) is equally questionable. Ahmadiyas in Pakistan are not recognised
as Muslims there and are treated as belonging to a separate religion. In fact, because they are
seen as a religion that has tried to change the meaning of Islam, they are more persecuted than
even Christians or Hindus. If the avowed objective of CAB is to grant citizenship to migrants on
the basis of religious persecution in their country of origin, the absence of Ahmadiyas from the
list makes things clear.

Article 14 of the Constitution of India, prevents the State from denying any “person” (as opposed
to citizen) “equality before the law” or “equal protection of the laws” within the territory of India.
From the serious incongruities of CAB, as explained above, it is not difficult to imagine, how it
will not just deny equal protection of laws to similarly placed persons who come to India as
“illegal migrants” but in fact grant citizenship to the less deserving at the cost of the more
deserving.

How else does one explain how a Rohingya who has saved himself from harm in Myanmar by
crossing into India will not be entitled to be considered for citizenship, while a Hindu from
Bangladesh, who is primarily an economic migrant and who may not have not faced any direct
persecution in his life, will be entitled to be considered apparently on the ground of religious
persecution? Similarly, why a Tamil from Jaffna who took a boat to escape the atrocities in Sri
Lanka will continue be an “illegal migrant” and never be entitled to apply for citizenship by
naturalisation? It is not difficult to imagine many other examples of this kind that reveal the
manifestly arbitrary nature of CAB. There is also the reduction in the residential requirement for
naturalisation — from 11 years to five. It is almost as if CAB in its provisions and impact is trying
to give definitional illustrations of the word “arbitrary”.

CAB is devoid of any constitutional logic, as explained above. But it does have a sinister political
logic. By prioritising Hindus in matters of citizenship as per law, it seeks to make India a Hindu
homeland, and is the first de jure attempt to make India a Hindu Rashtra. If India is to stay a
country for Indians and not for Hindu Afghans, Hindu Pakistanis and Hindu Bangladeshis and
eventually for Hindu Russians, Hindu Americans, CAB should not be passed in Parliament. If it
is, the judiciary must call it out for what it is — a patently unconstitutional piece of legislation.
Else, make no mistake, it is only the beginning and not the end of similar legal moves, which,
with time, will bring an end to the Constitution as we know it.

Shadan Farasat is an advocate practising in the Supreme Court of India. The views expressed
are personal
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LOK SABHA PASSES THE CITIZENSHIP (AMENDMENT)
BILL 2019

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

Ministry of Home Affairs

Lok Sabha passes the Citizenship (Amendment) Bill 2019

Bill seeks to grant Indian Citizenship to persons belonging
to Hindu, Sikh, Buddhist, Jain, Parsi and Christian
communities facing religious persecution in Pakistan,
Afghanistan and Bangladesh: Shri Amit Shah

The Bill is not against any Minority, but against Illegal
Immigrants: Shri Amit Shah

No provision of Article 371 would be violated by this Bill;
contains the solution to the problems of the people of
North East: Home Minister

Manipur to be brought under the Inner Line Permit (ILP)
regime

Posted On: 10 DEC 2019 12:08AM by PIB Delhi

The Lok Sabha today passed the Citizenship (Amendment) Bill 2019. The Bill seeks to grant
Indian Citizenship to persons belonging to Hindu, Sikh, Buddhist, Jain, Parsi and Christian
communities who have migrated to India after facing persecution on grounds of religion in
Pakistan, Afghanistan and Bangladesh, if they fulfil conditions for grant of citizenship.
Introducing the Bill, Union Minister for Home Affairs, Shri Amit Shah said that while no where
does this bill target India's minority community, but illegal immigrants would not be allowed to
stay in the country at any cost. 
Replying to the debate, Shri Shah said that misconceptions are being spread about the bill that it
is against any particular community, but this is a humanitarian step to grant citizenship to those
who suffered for the last 70 years. He said that failure of the Nehru-Liaqat pact of 1950 is also
one of the reasons of bringing about this Bill. He further said that it was Congress Party which
accepted the partition of India on religious ground and therefore the need for the Bill was
necessitated. The Home Minister also asked the members to distinguish between the genuine
refuges and the intruders. Shri Shah said that Narendra Modi Government is committed to
security and all equal rights to all and there would be no discrimination based on the religion.

Shri Shah said that the provisions of the amendments to the Act would not apply to tribal area of
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Assam, Meghalaya, Mizoram or Tripura as included in the Sixth Schedule to the Constitution
and the area covered under ‘The Inner Line’ notified under the Bengal Eastern Frontier
Regulation, 1873. The Bill also seeks to amend the Third Schedule to the Act to make applicants
belonging to the said communities from the aforesaid countries eligible for citizenship by
naturalisation if they can establish their residency in India for five years instead of the existing
eleven years. Making an important announcement, Shri Shah said that Manipur would be
brought under the Inner Line Permit (ILP) regime and with that the problems of all the North
Eastern States would be taken care of. He said, all the apprehensions of the North-Eastern
States and that of Sikkim were addressed in the Bill and that is the reason they are supporting
this Bill.

Shri Shah, while replying to the debate on the Bill, said that there is no political agenda behind
this Bill but it is only a Constitutional process to give citizenship to those were denied basic civil
rights for the last 70 years. He cited the provisions from Constitutions of Afghanistan, Pakistan
and Bangladesh where they provide for a specific state religion. In this scenario, Shri Shah
stated that these countries have had a history of persecution of religious minorities viz., Hindus,
Sikhs, Buddhists, Jains, Parsis and Christians. Some of them also have fears about such
persecution in their day-to-day life where right to practice, profess and propagate their religion
has been obstructed and restricted. Many such persons have fled to India to seek shelter and
continued to stay in India even if their travel documents have expired or they have incomplete or
no documents.

Reassuring such persons against any harassment, Shri Shah said that a person who makes an
application for citizenship would not be disqualified for making the application on the ground that
a proceeding is pending against him/her and the application would not be rejected on that
ground, if he is otherwise found qualified for grant of citizenship. Further, the person who makes
an application for citizenship would not be deprived of his/her rights and privileges to which
he/she was entitled on the date of receipt of his application.

The Home Minister said that this Bill contains provisions to grant Citizenship to such refugees on
reasonable grounds, which in no way go against any provision under the Constitution of India
and does not violate Article 14. He also reassured that no provision of Article 371 would be
violated by this Bill. The linguistic, cultural and social identity of the people of the North East
would be preserved and this Bill contains the solution to the problems of the people of these
States, as the provisions of the amendment have been incorporated after marathon
deliberations with various stakeholders from North East for last one month. The issue should be
seen as a humanitarian one, beyond political ideologies. 

Talking about Right to Equality, Shri Shah said that Article 14 allows reasonable qualifications to
its provisions and there have been instances in the past when refugees facing persecution in
other countries have been granted Indian citizenship. Giving example of refugees coming from
Bangladesh in 1971, he said that the Government of that time gave citizenship to these
refugees. The Home Minister said that the inflow of refugees have not stopped after that.
Refugees from Uganda were also given citizenship and same steps were taken during Sri
Lankan crisis and after the signing of the Assam Accord in 1985. These decisions were based
on reasonable qualifications to Article 14, he added.

Talking about another amendment to the Act, Shri Shah informed that the Bill seeks to amend
section 7D so as to empower the Central Government to cancel registration as Overseas Citizen
of India Cardholder, after providing a reasonable opportunity of being heard, in case of violation
of any provisions of the Citizenship Act or any other law for the time being in force. 

The Home Minister said that there is no merit in the questions raised by Members on the
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competency of Parliament to discuss this bill on the ground that it is against the basic structure
and ethos of the Constitution. "I want to assure the Nation that this bill is not against any
provision of the Constitution of India", he said.

*****

SNC/VM/HS

(Release ID: 1595665) Visitor Counter : 1155

Read this release in: Urdu , Marathi , Hindi , Bengali , Tamil

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com

javascript:__doPostBack('repLang$ctl00$LinkButton1','')
javascript:__doPostBack('repLang$ctl02$LinkButton1','')
javascript:__doPostBack('repLang$ctl04$LinkButton1','')
javascript:__doPostBack('repLang$ctl06$LinkButton1','')
javascript:__doPostBack('repLang$ctl08$LinkButton1','')


Page 52

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2019-12-13

IN THE NAME OF A MAJORITY
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

The Citizenship (Amendment) Bill (CAB), passed in both Houses this week, promises to give the
protection of citizenship to non-Muslims who fled to India to escape religious persecution in
Pakistan, Bangladesh and Afghanistan. While religious persecution is a reasonable ground for
protection, the problem with the CAB is that it does not include all communities that suffered
religious persecution, and explicitly excludes Muslims who suffered persecution in the specified
countries and other non-Muslim majority countries like Myanmar.

This majoritarian notion of religion-based citizenship, although intrinsic to the Bharatiya Janata
Party (BJP)’s idea of India, is not shared by the majority of people in this country. In addition,
such a view is alien to the constitutional consensus which emerged in 1950, embodying the idea
of a people who committed themselves — and those governing on their behalf — to a
constitutional order. Those in support of the CAB have rallied around the argument that it is non-
discriminatory and its objectives are justifiable. In doing so, they have often invoked the moral
imperative of correcting a perceived past wrong — in this case the Partition. In the process, the
CAB changes completely the idea of equal and inclusive citizenship promised in the
Constitution.

The CAB cannot, however, be seen in isolation. It must be seen in tandem with the National
Register of Citizens (NRC) and other changes in the citizenship law, which have preceded it.
The Home Minister and the Law Minister have clarified that the CAB and the NRC are distinct —
the NRC protects the country against illegal migrants and the CAB protects refugees. This,
however, is incommensurate with the election speeches made by BJP leaders. For instance,
speaking in Kolkata earlier this year, Amit Shah had promised an NRC in West Bengal, but only
after the passage of the CAB to ensure that no Hindu, Buddhist, Sikh, Jain and Christian refugee
is denied citizenship for being an illegal immigrant. In a triumphal note after the passage of the
CAB in Lok Sabha, Mr. Shah declared that a nationwide NRC would follow soon.

Despite their seemingly disparate and adversarial political imperatives, the CAB and the NRC
have become conjoined in their articulation of citizenship. Indeed, the two represent the
tendency towards jus sanguinis in the citizenship law in India, which commenced in 1986,
became definitive in 2003, and has reached its culmination in the contemporary moment. In
2003, the insertion of the category ‘illegal migrants’ in the provision of citizenship by birth
became the hinge from which the NRC and the CAB later emerged.

The Citizenship (Registration of Citizens and issue of National Identity Cards) Rules of 2003
made the registration of all citizens of India, issue of national identity cards, the maintenance of
a national population register, and the establishment of an NRC by the Central government
compulsory. Under these rules, the Registrar General of Citizen Registration is to collect
particulars of individuals and families, including their citizenship status, through a ‘house-to-
house enumeration’. In an exception to the general rule, Assam has followed a different
procedure of ‘inviting applications’ with particulars of each family and individual and their
citizenship status based on the NRC 1951 and electoral rolls up to the midnight of March 24,
1971. The purpose of the NRC is to sift out ‘foreigners’ and ‘illegal migrants’, who were referred
to at different points as ‘infiltrators’ and ‘aggressors’, and a threat to the territory and people of
India.

The second strand emerging from the 2003 amendment has taken the form of the CAB, which
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exempts ‘minority communities’, Hindus, Sikhs, Buddhists, Jains, and Christians, from three
countries — Bangladesh, Pakistan and Afghanistan — from the category of ‘illegal migrants’.
The CAB brings the citizenship law in line with exemptions already made in the Passport Act
1920 and Foreigners Act 1946 through executive orders in September 2015 and July 2016. It
sets a cut-off date of December 31, 2014 as the date of eligibility of illegal migrants for
exemption.

It must be noted that a PIL filed by the Assam Sanmilita Mahasangha pending before the
Supreme Court has contested the deviation in the cut-off date set for Assam by the Citizenship
Amendment Act 1986, March 24, 1971, from the date specified in Article 6 of the Constitution,
i.e., July 19, 1948, which applies to the rest of the country. The CAB is applicable to entire India,
and takes the cut-off date forward by several years.

The claim that the CAB does not violate the Constitution is reflective of the recommendations of
the Joint Parliamentary Committee (JPC). The JPC was advised by constitutional experts to use
a broader category, ‘persecuted minorities’, to protect the Bill from the charge of violating the
right to equality in Article 14. The CAB uses the category ‘minority communities’ and goes on to
identify them on the ground of religion. The notifications of September 2015 and July 2016,
which changed the Passport and Foreigners Acts, had mentioned the term ‘religious
persecution’. The consideration of religious persecution for making a distinction among persons,
the JPC argued, could not be discriminatory, because the distinction was both intelligible and
reasonable — satisfying the standards laid down in the Supreme Court judgment in State of
West Bengal vs. Anwar Ali Sarkarhabib (1952) to affirm adherence to Article 14.

The JPC appears, however, to have overlooked the substantive conditions that the Supreme
Court laid down in the same verdict. These require that the criteria of intelligibility of the
differentia and the reasonableness of classification, must satisfy both grounds of protection
guaranteed by Article 14, i.e., protection against discrimination and protection against the
arbitrary exercise of state power. In 2009, the Delhi High Court judgement in Naz Foundation vs.
Government of NCT of Delhi referred to “a catena of decisions” to lay down a further test of
reasonableness, requiring that the objective for such classification in any law must also be
subjected to judicial scrutiny. The restraint on state arbitrariness, according to the judgment, was
to come from constitutional morality, which as B.R. Ambdkar declared in the Constituent
Assembly, was the responsibility of the state to protect.

It remains a puzzle as to why the government wishes to change the citizenship law to address
the problem of refugees. The JPC refers to standard operating procedures for addressing the
concerns of refugees from neighbouring countries. In the case of refugees from the erstwhile
West Pakistan who deposed before the JPC in favour of a CAB, the standard operating
procedure was the grant of long-term visas leading to citizenship. One wonders how these
refugees will benefit from a law which will put them through an arduous process of proving
religious persecution. Immediately after Partition, ‘displaced persons’ constituted an
administrative category, and citizenship files of 1950s tell us how district officials expedited their
citizenship in the process of preparation of electoral rolls.

The focus in the recent parliamentary debates, for various reasons, was the eastern borders.
States in the region have resisted the CAB, and simultaneously asked for an NRC. West Bengal
has been an exception. The reality of imposing a national order of things, through a CAB and an
NRC, in non-national spaces will unfold in future but Assam has given us adequate evidence of
the risks involved. It can only be hoped that the judiciary and civil society are able to restore
constitutional and democratic politics through an exercise of counter-majoritarian power in a
context where electoral gains have determined political choices.
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PARLIAMENT PASSES THE CITIZENSHIP
(AMENDMENT) BILL 2019

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

Ministry of Home Affairs

Parliament passes the Citizenship (Amendment) Bill 2019

Bill seeks to grant Indian Citizenship to persons belonging
to Hindu, Sikh, Buddhist, Jain, Parsi and Christian
communities on ground of religious persecution in
Pakistan, Afghanistan and Bangladesh

Narendra Modi government is committed to protect rights
of each citizen of the country. The only religion that Modi
government follows is the Constitution of India: Shri Amit
Shah

This Bill aims at Granting rather than taking away
someone’s Citizenship: Shri Amit Shah

No provision of Article 371 would be violated by this Bill;
contains the solution to the problems of the people of
North East: Home Minister

CAB was in our manifesto and the people gave us a
resounding mandate in 2019, thus it is the solemn resolve
of this Government to fulfil its commitment: Shri Amit Shah

Committee under Clause 6 of the Assam Accord was not
constituted for over three decades till Narendra Modi
Government came at the centre: Home Minister

Posted On: 11 DEC 2019 8:55PM by PIB Delhi

Parliament passed the Citizenship (Amendment) Bill 2019, with Rajya Sabha passing it today.
Lok Sabha passed the Bill on 9th December. While introducing the Bill in Rajya Sabha, Union
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Minister for Home Affairs, Shri Amit Shah said that the Citizenship (Amendment) Bill 2019, will
give a new ray of hope to persons belonging to Hindu, Sikh, Buddhist, Jain, Parsi and Christian
communities who have migrated to India after facing persecution on the ground of religion in
Pakistan, Afghanistan and Bangladesh. Shri Shah reiterated that the Bill is not against any
Minority in India and the rights of each Indian Citizen will be equally protected. He said that
Narendra Modi government is committed to protect rights of each citizen of the country. The only
religion that Modi government follows is the Constitution of India. He added, “We are not here
only to run the government but to solve the genuine problems of the common man”.

Replying to the debate, Shri Shah said that the Bill is aimed at giving a dignified life to these
people who had suffered religious persecution for decades by granting Indian Citizenship to
them, if they fulfil conditions for grant of citizenship. The Home Minister said that grant of
citizenship will be from the date and year of the entry into India and all the cases and legal
proceedings against them would be closed, besides protecting their business and trade interests
on an equal footing. Shri Shah said even if the passports and visas of these minorities had
expired, they would not be treated as illegal.

Shri Shah said that while no where does this bill target India's minority community, no illegal
immigrants would be allowed to stay in the country at any cost. He also underlined that
population of minorities in the Islamic States of Pakistan and Bangladesh had reduced
considerably over the years, as they were either killed or forced to change their religion, and
thus were forced to flee to India. He said that partition of India on religious lines and subsequent
failure of the Nehru-Liaqat pact of 1950 in protecting the rights and dignity of the minorities in
Pakistan and Bangladesh are the reasons for bringing this Bill. He added, “Had this bill come 50
years ago, this situation would not have arisen. The biggest mistake in history was partition of
India on religious lines. The CAB was in our manifesto and the people gave us a resounding
mandate in 2019, thus it is the solemn resolve of this Government to fulfil its commitment”.

Responding to the questions on why only three countries were considered and why Muslims
were not included in this bill, Shri Shah said that at different points of time in the past, citizenship
had been given to refugees coming from countries like Uganda, Sri Lanka. Then, refugees
coming from Pakistan, Bangladesh and Afghanistan were not considered. He stated that the
process of awarding citizenship to refugees has been undertaken by different governments in
the past on case to case basis from time to time, on reasonable qualifications to Article 14. This
time the case of refugees fleeing religious persecution from these three countries has been
considered through this Bill, which is not unconstitutional. He also informed that more than 560
muslims from these three countries have been granted citizenship in the last 5 years. Further, he
added that the previous UPA government granted citizenship to 13000 Hindus and Sikhs only
but Modi government is giving citizenship rights to 6 persecuted minorities, including Hindus and
Sikhs.

Shri Shah said that there is no political agenda behind this bill, as the government is only
concentrating on ending the sufferings of lakhs of persecuted refugees fleeing these three
countries. The government had brought this bill in 2015 also but could not get it passed. Hence,
it is clear the bill has never been brought by the government with any intention of gaining
political mileage in an upcoming election. Neither is the definition of secularism narrow, the Modi
Government sees this issue holistically. All the minority communities being persecuted on
religious lines in these countries have been included. Muslims are not included as they do not
face religious persecution in these Islamic countries. Shri Shah reiterated that Indian citizens of
Muslim community do not need to fear anything, as this bill would not affect their citizenship in
any way. He requested the opposition not to do politics on this issue and divide people on
communal lines. “This Bill aims at granting rather than taking away someone’s citizenship”, he
stressed.
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Allaying the apprehensions of the people of North-Eastern regions, Home Minister said that the
linguistic, cultural and social identity of the people of the region would be preserved and this Bill
contains the solution to the problems of the people of these States, as amendments have been
incorporated after marathon deliberations with various stakeholders from North East for last one
month. He also assured the people of Sikkim that the Bill would not affect their rights in any way.
The issue should be seen as a humanitarian one, beyond political ideologies, he added. 

Shri Shah said that the provisions of the amendments to the Act would not apply to tribal area of
Assam, Meghalaya, Mizoram or Tripura as included in the Sixth Schedule to the Constitution
and the area covered under ‘The Inner Line’ notified under the Bengal Eastern Frontier
Regulation, 1873. Shri Shah informed that Manipur has been brought under the Inner Line
Permit (ILP) regime through a Gazette Notification today. The Bill also seeks to amend the Third
Schedule to the Act to make applicants belonging to the said communities from the aforesaid
countries eligible for citizenship by naturalisation if they can establish their residency in India for
five years instead of the existing eleven years.

Assuring the people of Assam that their linguistic, cultural and social identity would be
preserved, the Home Minister lamented that a Committee under Clause 6 of the Assam Accord
(1985) was not constituted for over three decades till Narendra Modi Government came at the
centre. Reiterating the Government’s commitment to protect and preserve the rights of the
indigenous people, Shri Shah urged the Committee to submit its report at the earliest to the
Central Government for effective steps to be taken to fulfil provisions of the Accord.

The Home Minister said that this Bill contains provisions to grant Citizenship on reasonable
grounds to refugees facing religious persecution in the above three countries, which in no way
go against any provision under the Constitution of India and does not violate Article 14. He also
reassured that no provision of Article 371 would be violated by this Bill.

Talking about another amendment to the Act, Shri Shah informed that the Bill seeks to amend
section 7D so as to empower the Central Government to cancel registration as Overseas Citizen
of India Cardholder, after providing a reasonable opportunity of being heard, in case of violation
of any provisions of the Citizenship Act or any other law for the time being in force.

The Home Minister replied to all the arguments of Members that the bill is arbitrary, as he
expressed confidence in the fact that the Bill, if challenged in the court of law, would stand the
scrutiny and also the test of times to come.

***** 

SNC/VM
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STRENGTH IN NUMBERS: ON JUDGE VACANCIES
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The list of alarming numbers and figures relating to the depleting numbers in India’s higher
judiciary has a new addition. On December 10, the Supreme Court of India said that 213 names
recommended for appointment to various High Courts are pending with the government. Data
show that 38% of all sanctioned posts for High Court judges are lying vacant as of December 1,
with the High Courts of some States including Andhra Pradesh and Rajasthan functioning at
below half their actual capacity. The court has fixed a time period of six months to appoint as
judges at least those whose names the Supreme Court collegium, the High Courts and the
Government have agreed upon. At each level of the appointment process of judges to the higher
judiciary, prior to the names reaching the Prime Minister and President for final approval, there
are time periods specified. The Memorandum of Procedure states that appointments should be
initiated at least six months before a vacancy arises and six weeks of time is then specified for
the State to send the recommendation to the Union Law Minister, after which the brief is to be
sent to the Supreme Court collegium in four weeks. Once the collegium clears the names, the
Law Ministry has to put up the recommendation to the Prime Minister in three weeks who will in
turn advise the President. Thereafter no time limit is prescribed and the process, seemingly,
comes to a standstill.

The Supreme Court’s recommendation now of a time limit to these appointments is welcome. It
is no secret perhaps, that the equation between the court and the Union Government has been
strained by the former’s decision to strike down as unconstitutional in 2015 the move to set up a
National Judicial Appointments Commission which would have been responsible for
appointments and transfers to the higher judiciary in place of the Supreme Court collegium.
Since then, reports of delays in appointments have become increasingly commonplace, with
both sides testy over procedure. Last week, the same Bench of the Supreme Court chastised
the government for not acting on another set of nominations on which the government had sent
back objections. If the collegium reiterates the names, the court said, the government has no
option but to appoint the judges. Such standoffs are now inevitable. As grievous as it is for the
government to disrupt the process through delays, it is for the court to take an increasingly firm
hand to ensure that the collegium system that it fought so hard to protect, despite flaws, actually
functions effectively. Doing so would be in its best interests. Vacancies in the higher judiciary
threaten every aspect of the justice delivery system and it is the courts, and very seldom the
government, that always take the blame for any shortfall in justice.
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THE CITIZENSHIP (AMENDMENT) BILL, 2019
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

The Citizenship Act, 1955 regulates who may acquire Indian citizenship and on what grounds.  A
person may become an Indian citizen if they are born in India or have Indian parentage or have
resided in the country for a period of time, etc.  However, illegal migrants are prohibited from
acquiring Indian citizenship.  An illegal migrant is a foreigner who: (i) enters the country without
valid travel documents, like a passport and visa, or (ii) enters with valid documents, but stays
beyond the permitted time period.[1] 

Illegal migrants may be imprisoned or deported under the Foreigners Act, 1946 and the
Passport (Entry into India) Act, 1920.  The 1946 and the 1920 Acts empower the central
government to regulate the entry, exit and residence of foreigners within India.  In 2015 and
2016, the central government issued two notifications exempting certain groups of illegal
migrants from provisions of the 1946 and the 1920 Acts.[2]  These groups are Hindus, Sikhs,
Buddhists, Jains, Parsis and Christians from Afghanistan, Bangladesh and Pakistan, who
arrived in India on or before December 31, 2014.2  This implies that these groups of illegal
migrants will not be deported or imprisoned for being in India without valid documents. 

In 2016, a Bill was introduced to amend the Citizenship Act, 1955.[3]  The Bill sought to make
illegal migrants belonging to these six religions and three countries eligible for citizenship and
made some changes in the provisions on registration of Overseas Citizens of India (OCI)
cardholders.  It was referred to a Joint Parliamentary Committee, which submitted its report on
January 7, 2019.[4]  The Bill was passed by Lok Sabha on January 8, 2019.[5]  However, it
lapsed with the dissolution of the 16th Lok Sabha.  Subsequently, the Citizenship (Amendment)
Bill, 2019 is being introduced in Lok Sabha in December 2019. 

The 2019 Bill seeks to make illegal migrants who are Hindus, Sikhs, Buddhists, Jains, Parsis
and Christians from Afghanistan, Bangladesh and Pakistan, eligible for citizenship.  It exempts
certain areas in the North-East from this provision.  The Bill also makes amendments to
provisions related to OCI cardholders.  A foreigner may register as an OCI under the 1955 Act if
they are of Indian origin (e.g., former citizen of India or their descendants) or the spouse of a
person of Indian origin.  This will entitle them to benefits such as the right to travel to India, and
to work and study in the country.  The Bill amends the Act to allow cancellation of OCI
registration if the person has violated any law notified by the central government.

Table 1 below compares the provisions of the 2016 Bill (as passed by Lok Sabha) with that of
the 2019 Bill.

Table 1: Comparison of the Citizenship (Amendment) Bill, 2016, as passed by Lok Sabha,
with the Citizenship (Amendment) Bill, 2019

The Citizenship (Amendment) Bill, 2016 (as passed by
Lok Sabha)

Citizenship (Amendment) Bill 2019

Eligibility for citizenship for certain illegal
migrants:  The Act prohibits illegal migrants from
acquiring Indian citizenship. Illegal migrants are
foreigners who enter India without a valid
passport or travel document, or stay beyond the
permitted time. 

● The Bill adds two additional provisions on
citizenship to illegal migrants belonging to these
religions from the three countries.  
 

●

Consequences of acquiring citizenship:  The
Bill says that on acquiring citizenship: (i) such

●



Page 62

cr
ac

kIA
S.co

m

 
The Bill amended the Act to provide that Hindus,
Sikhs, Buddhists, Jains, Parsis and Christians from
Afghanistan, Bangladesh and Pakistan will not be
treated as illegal migrants.  In order to get this benefit,
they must have also been exempted from the
Foreigners Act, 1946 and the Passport (Entry into
India) Act, 1920 by the central government.  The
1920 Act mandates foreigners to carry passport,
while the1946 Act regulates the entry and departure
of foreigners in India.
 

●

The Bill further stated from the date of its enactment,
all legal proceedings pending against such an illegal
migrant will be closed.

●

persons shall be deemed to be citizens of India
from the date of their entry into India, and (ii) all
legal proceedings against them in respect of
their illegal migration or citizenship will be
closed. 
 
Exception:  Further, the Bill adds that the
provisions on citizenship for illegal migrants
will not apply to the tribal areas of Assam,
Meghalaya, Mizoram, or Tripura, as included in
the Sixth Schedule to the Constitution.  These
tribal areas include Karbi Anglong (in Assam),
Garo Hills (in Meghalaya), Chakma District (in
Mizoram), and Tripura Tribal Areas District.  It
will also not apply to the areas under the Inner
Line” under the Bengal Eastern Frontier
Regulation, 1873.  The Inner Line Permit
regulates visit of Indians to Arunachal Pradesh,
Mizoram, and Nagaland.   

●

Citizenship by naturalisation:  The Act allows a
person to apply for citizenship by naturalisation,
if the person meets certain qualifications. One of
the qualifications is that the person must have
resided in India or been in central government
service for the last 12 months and at least 11
years of the preceding 14 years.

●

The Bill created an exception for Hindus, Sikhs,
Buddhists, Jains, Parsis and Christians from
Afghanistan, Bangladesh and Pakistan, with regard to
this qualification. For these groups of persons, the 11
years’ requirement will be reduced to six years.

●

The Bill further reduces the period of naturalisation
for such group of persons from six years to five
years.

●

Grounds for cancelling OCI registration:  The Act
provides that the central government may cancel
registration of OCIs on five grounds including
registration through fraud, showing disaffection
to the Constitution, engaging with the enemy
during war, necessity in the interest of
sovereignty of India, security of state or public
interest, or if within five years of registration the
OCI has been sentenced to imprisonment for two
years or more. The Bill added one more ground
for cancelling registration, that is, if the OCI has
violated any law that is in force in the country. 
 

●

When the Bill was passed in Lok Sabha, this was
amended to limit the disqualification to violations of
the Citizenship Act or of any other law so notified by
the central government.  Also, the cardholder has to

●

Same as the 2016 Bill passed by Lok Sabha. ●
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be given an opportunity to be heard. 

Sources: The Citizenship (Amendment) Bill, 2016, as passed by Lok Sabha; The Citizenship
(Amendment) Bill, 2019; PRS.

Issues to consider

Whether differentiating on grounds of religion is a violation of Article 14

The Bill provides that illegal migrants who fulfil four conditions will not be treated as illegal
migrants under the Act.  The conditions are: (a) they are Hindus, Sikhs, Buddhists, Jains, Parsis
or Christians; (b) they are from Afghanistan, Bangladesh or Pakistan; (c) they entered India on
or before December 31, 2014; (d) they are not in  certain tribal areas of Assam, Meghalaya,
Mizoram, or Tripura included in the Sixth Schedule to the Constitution, or  areas under the “Inner
Line” permit, i.e., Arunachal Pradesh, Mizoram, and Nagaland.

Article 14 guarantees equality to all persons, including citizens and foreigners.  It only permits
laws to differentiate between groups of people if the rationale for doing so serves a reasonable
purpose.[6]  The question is whether this provision violates the right to equality under Article 14
of the Constitution as it provides differential treatment to illegal migrants on the basis of (a) their
country of origin, (b) religion, (c) date of entry into India, and (d) place of residence in India.  We
examine below whether these differentiating factors could serve a reasonable purpose.

First, the Bill classifies migrants based on their country of origin to include only Afghanistan,
Pakistan and Bangladesh.  The Statement of Objects and Reasons in the Bill (SoR) states that
India has had historic migration of people with Afghanistan, Pakistan and Bangladesh, and these
countries have a state religion, which has resulted in religious persecution of minority groups. 
While the SoR reasons that millions of citizens of undivided India were living in Pakistan and
Bangladesh, no reason has been provided to explain the inclusion of Afghanistan. 

Further, it is not clear why migrants from these countries are differentiated from migrants from
other neighbouring countries such as Sri Lanka (Buddhist state religion)[7] and Myanmar
(primacy to Buddhism)[8].  Sri Lanka has had a history of persecution of a linguistic minority in
the country, the Tamil Eelams.[9]  Similarly, India shares a border with Myanmar, which has had
a history of persecution of a religious minority, the Rohingya Muslims.[10]  Over the years, there
have been reports of both Tamil Eelams and Rohingya Muslims fleeing persecution from their
respective countries and seeking refuge in India.[11]  Given that the objective of the Bill is to
provide citizenship to migrants escaping from religious persecution, it is not clear why illegal
migrants belonging to religious minorities from these countries have been excluded from the
Bill. 

Second, with respect to classification based on religious persecution of certain minorities in
Pakistan, Afghanistan and Bangladesh, it may be argued that there are other religious minorities
in these countries, who face religious persecution and may have illegally migrated to India.  For
example, over the years, there have been reports of persecution of Ahmadiyya Muslims in
Pakistan (who are considered non-Muslims in that country)[12], and the murder of atheists in
Bangladesh.[13]  It is unclear why illegal migrants from only six specified religious minorities
have been included in the Bill. 

Third, it is also unclear why there is a differential treatment of migrants based on their date of
entry into India, i.e., whether they entered India before or after December 31, 2014.
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Fourth, the Bill also excludes illegal migrants residing in areas covered by the Sixth Schedule,
that is, notified tribal areas in Assam, Meghalaya, Mizoram and Tripura.  The purpose behind the
enactment of the Sixth Schedule of the Constitution was to aid in the development of tribal areas
through autonomous councils, while protecting the indigenous population in these areas from
exploitation and preserving their distinct social customs.[14]  The Bill also excludes the Inner
Line Permit areas.  Inner Line regulates the entry of persons, including Indian citizens, into
Arunachal Pradesh, Mizoram and Nagaland.  Once an illegal migrant residing in these areas
acquires citizenship, he would be subject to the same restrictions in these areas, as are
applicable to other Indian citizens.  Therefore, it is unclear why the Bill excludes illegal migrants
residing in these areas.

Wide discretion to government to cancel OCI registration

The 1955 Act provides that the central government may cancel the registration of OCIs on
various grounds.  The Bill adds one more ground for cancelling registration, that is, if the OCI
has violated any law notified by the central government.  It further states that orders for
cancellation of OCI should not be passed till the cardholder is given an opportunity to be heard.

It may be argued that giving the central government the power to prescribe the list of laws
whose violation result in cancellation of OCI registration, may amount to an excessive delegation
of powers by the legislature.  The Supreme Court has held that while delegating powers to an
executive authority, the legislature must prescribe a policy, standard, or rule for their guidance,
which will set limits on the authority’s powers and not give them arbitrary discretion to decide
how to frame the rules.[15]  The Bill does not provide any guidance on the nature of laws which
the central government may notify.  Therefore, in the absence of standards, criteria or principles
on the types of laws which may be notified by the government, it may be argued that the powers
given to the executive may go beyond the permissible limits of valid delegation.

 

[1].  Section 2(1)(b) of the Citizenship Act, 1955.

[2].  G.S.R. 685 (E) and G.S.R. 686 (E), Gazette of India, September 7, 2015,
http://egazette.nic.in/WriteReadData/2015/165755.pdf; G.S.R. 702(E) and G.S.R. 703(E),
Gazette of India, July 18, 2016, http://egazette.nic.in/WriteReadData/2016/170822.pdf.

[3]. The Citizenship (Amendment) Bill, 2016,
https://www.prsindia.org/sites/default/files/bill_files/Citizenship_%28A%29_bill%2C_2016_0.pdf.

[4]. Report of the Joint Committee on the Citizenship (Amendment) Bill, 2016, Joint
Parliamentary Committee, Lok Sabha, January 7, 2019,
https://www.prsindia.org/sites/default/files/bill_files/Joint%20committee%20report%20on%20citiz
enship%20%28A%29%20bill.pdf..

[5]. The Citizenship (Amendment) Bill, 2016 (As passed by Lok Sabha),
https://www.prsindia.org/sites/default/files/bill_files/Citizenship%20%28A%29%20Bill%2C%2020
19%20as%20passed%20by%20LS.pdf.

[6].  State of West Bengal vs Anwar Ali Sarkar, AIR 1952 SC 75. 

[7].  Article 9 of the Constitution of the Democratic Socialist Republic of Sri Lanka states: “The
Republic of Sri Lanka shall give to Buddhism the foremost place and accordingly it shall be the
duty of the State to protect and foster the Buddha Sasana, while assuring to all religions the

http://egazette.nic.in/WriteReadData/2015/165755.pdf
http://egazette.nic.in/WriteReadData/2016/170822.pdf
https://www.prsindia.org/sites/default/files/bill_files/Citizenship_%28A%29_bill%2C_2016_0.pdf
https://www.prsindia.org/sites/default/files/bill_files/Joint%20committee%20report%20on%20citizenship%20%28A%29%20bill.pdf
https://www.prsindia.org/sites/default/files/bill_files/Joint%20committee%20report%20on%20citizenship%20%28A%29%20bill.pdf
https://www.prsindia.org/sites/default/files/bill_files/Citizenship%20%28A%29%20Bill%2C%202019%20as%20passed%20by%20LS.pdf
https://www.prsindia.org/sites/default/files/bill_files/Citizenship%20%28A%29%20Bill%2C%202019%20as%20passed%20by%20LS.pdf
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rights granted by Articles 10 and 14(1)(e).”

[8].  Articles 361 and 362 of the Constitution of the Republic of the Union of Myanmar state the
following.  “361. The Union recognizes special position of Buddhism as the faith professed by
the great majority of the citizens of the Union. 362. The Union also recognizes Christianity,
Islam, Hinduism and Animism as the religions existing in the Union at the day of the coming into
operation of this Constitution.”

[9]. It is estimated that there are over a lakh Sri Lankan refugees in India, two-thirds of them in
government camps.  See https://timesofindia.indiatimes.com/city/chennai/why-lankan-refugees-
are-reluctant-to-go-back-home/articleshow/65591130.cms

[10]. “Myanmar Rohingya: What you need to know about the crisis”, BBC News, April 24, 2018,
https://www.bbc.com/news/world-asia-41566561. 

[11]. “Why India is refusing refuge to Rohingyas”, Times of India, September 6, 2017,
https://timesofindia.indiatimes.com/india/why-india-is-refusing-refuge-to-
rohingyas/articleshow/60386974.cms.

[12].  The Second Amendment to the Constitution of Pakistan passed in 1974 effectively
declared Ahmaddiyas as non-Muslims.

[13].  For example, see https://www.theguardian.com/world/2016/jun/11/bangladesh-murders-
bloggers-foreigners-religion.

[14].  Report of the Sub-Committee on North East Frontier (Assam) Tribal and Excluded Areas
(Chairperson: Gopinath Bardoloi), July 28, 1947; Constituent Assembly of India Debates,
Volume IX, 5th, 6th and 7th September, 1949.

[15].  Hamdard Dawakhana and Anr., v. The Union of India (UOI) and Ors., AIR1960SC554;
Confederation of Indian Alcoholic Beverage Companies and Ors. vs. The State of Bihar and
Ors., 2016(4) PLJR369.

 

DISCLAIMER: This document is being furnished to you for your information.  You may choose to reproduce or
redistribute this report for non-commercial purposes in part or in full to any other person with due
acknowledgement of PRS Legislative Research (“PRS”).  The opinions expressed herein are entirely those of
the author(s).  PRS makes every effort to use reliable and comprehensive information, but PRS does not
represent that the contents of the report are accurate or complete.  PRS is an independent, not-for-profit
group.  This document has been prepared without regard to the objectives or opinions of those who may
receive it.
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Source : www.economictimes.indiatimes.com Date : 2019-12-14

WORLD BANK REPORT PROJECTS STRONG LONG-
TERM POTENTIAL FOR NORTHEAST
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Kolkata: A World Bank report has projected strong long-term potential for India’s Northeast, with
a little handholding from the central government and viability-gap funding.

The bank has also suggested creating a ‘Brand North East’ for the promotion of products from
the region.

The report comes amid turmoil in the north-eastern states over the new citizenship rules that
became law on Thursday, and Japanese Prime Minister Shinzo Abe cancelling his India visit
during which he was to hold the annual summit with his Indian counterpart, Narendra Modi, in
Guwahati starting this Sunday.

“Peace is important for development, but we believe that the northeast region which had
remained isolated from the rest of India after partition has long-term economic prospect,” Sanjay
Kathuria, World Bank’s lead economist and coordinator for regional integration, told ET.

With India’s Act East policy and thrust on road connectivity within the region and with
neighbours, the Northeast may be able to leverage its strengths, Kathuria said.

The report, which was published Friday, has identified four “high-impact” value chains that can
create job opportunities for women and generate higher returns. These are — food and
beverages, spices, bamboo and medical tourism.

The region lagged the rest of the country in terms of average per-capita income, even as it is
home to youthful and literate workforce and has a favourable climatic zone which supports
higher productivity.

The report aims at creating more employment opportunities, particularly for women who
comprise a higher percentage of the labour force in the region.

Diverse climate and topography is favourable for growth of a variety of horticultural products and
organic farming which is in high demand worldwide with rising number of well informed and
health- and environment-conscious consumers.

“Policy intervention can help the northeast region play to its own strengths to better leverage
growth opportunities offered by global trends,” Kathuria said, adding that improving productivity
and growing urbanisation could also help accelerate growth and reduce poverty.

The World Bank report said value-chain initiatives in the past had tended to focus largely on the
supply side, resulting in stagnation of return. The economists involved in the study have,
instead, considered how the increasingly conscious consumers were shifting the pattern of
demand and recognised the importance of reorienting the supply base accordingly.
Kolkata: A World Bank report has projected strong long-term potential for India’s Northeast, with
a little handholding from the central government and viability-gap funding.

The bank has also suggested creating a ‘Brand North East’ for the promotion of products from
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the region.

The report comes amid turmoil in the north-eastern states over the new citizenship rules that
became law on Thursday, and Japanese Prime Minister Shinzo Abe cancelling his India visit
during which he was to hold the annual summit with his Indian counterpart, Narendra Modi, in
Guwahati starting this Sunday.

“Peace is important for development, but we believe that the northeast region which had
remained isolated from the rest of India after partition has long-term economic prospect,” Sanjay
Kathuria, World Bank’s lead economist and coordinator for regional integration, told ET.

With India’s Act East policy and thrust on road connectivity within the region and with
neighbours, the Northeast may be able to leverage its strengths, Kathuria said.

The report, which was published Friday, has identified four “high-impact” value chains that can
create job opportunities for women and generate higher returns. These are — food and
beverages, spices, bamboo and medical tourism.

The region lagged the rest of the country in terms of average per-capita income, even as it is
home to youthful and literate workforce and has a favourable climatic zone which supports
higher productivity.

The report aims at creating more employment opportunities, particularly for women who
comprise a higher percentage of the labour force in the region.

Diverse climate and topography is favourable for growth of a variety of horticultural products and
organic farming which is in high demand worldwide with rising number of well informed and
health- and environment-conscious consumers.

“Policy intervention can help the northeast region play to its own strengths to better leverage
growth opportunities offered by global trends,” Kathuria said, adding that improving productivity
and growing urbanisation could also help accelerate growth and reduce poverty.

The World Bank report said value-chain initiatives in the past had tended to focus largely on the
supply side, resulting in stagnation of return. The economists involved in the study have,
instead, considered how the increasingly conscious consumers were shifting the pattern of
demand and recognised the importance of reorienting the supply base accordingly.
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THE DISTINCT CRY OF AN IMPERILLED FRONTIER
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

The outburst against the Citizenship Amendment Bill, or CAB, (now an Act, or CAA) in the
Northeast has left many outside the region confounded. Unlike the objections to the CAA
everywhere else in the country — which is about the discriminatory and seeming Islam-phobia
attributes of the new law — they are bewildered that in the Northeast, CAB is seen as a threat to
survival. This inability of those outside the Northeast to see what the Northeast sees betrays to
an extent an ignorance and an insensitivity to a stark reality small marginalised communities
there face.

The truth is, going by UNESCO’s definition of endangered languages, all of the 200 and more
languages spoken in the Northeast, with the exception of Assamese and Bengali, are in the
vulnerable category. Even in the case of Assamese, though it is the language of the majority in
the State with about 15 million speakers (Census 2011), they are still a tiny minority when the
larger region of Bangladesh, Bengal and Assam is considered. Bengali speakers in Assam total
about 9 million (Census 2011); however, neighbouring Bangladesh alone has 164 million
speakers of the same language. The fear in Assam of being overwhelmed by an unceasing
influx of people from Bangladesh therefore is nothing beyond legitimacy. This is a peculiar
situation often described as “a majority with a minority complex”; its consequences have
resurfaced in the region time and again, yet few take cognisance of it, perpetuating the
phenomenon.

In Bhutan in the 1980s, when a lakh or so Nepali migrants were evicted from the country, and
even in the current Rohingya crisis, it is this same and largely ignored “population anxiety” that
lies at its roots.

Bertil Lintner, Swiss journalist and author who has been very closely associated with the region,
has pointed out in a recent interview that the Rohingya crisis is nowhere near the popularly
projected binary of Muslim versus Buddhist. The ethnic Rakhines, numbering about two million
in the Rakhine state — shared with the Rohingya — were the ones feeling the pressure of a
continuing population influx from Bangladesh, expanding the Rohingya population. That the
Myanmar government favoured the Rakhines was always obvious but it may be noted that the
crisis was precipitated when a previously unheard-of militant organisation, the Arakan Rohingya
Salvation Army, made a coordinated attack on 30 Myanmar police camps in August 2017. This
major incident prompted the Myanmar government to begin its brutal ethnic cleansing campaign.

Even now, says Mr. Lintner, the presence of seven lakh Rohingya refugees in Bangladesh close
to the Chittagong Hill Tract, is making small ethnic Buddhist communities such as the Chakmas
and Marmas uneasy: they could become marginalised if the refugees were to be resettled
among them. These are tragedies that are indeed multi-layered but often only one is made
visible.

A closer look at the UNESCO classification of endangered languages will illuminate further the
Northeast’s reaction to the CAA. If a language is vulnerable because of the small size of the
number of speakers, it becomes more so if the language is spoken only in certain domains — for
instance at home, but not at schools and offices, etc. It becomes definitely endangered if parents
speak the language and children only know the language but do not speak it as mother tongue.
It becomes critically endangered if the grandparents’ generation speak the language, parents
know it but do not use it, and children do not know it any more.
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Extinct languages are those languages which no longer have any speakers. In the UNESCO list,
several languages in the Northeast have already become extinct; many more are critically
endangered. As Ganesh N. Devy, cultural activist and the man behind the People’s Linguistic
Survey of India campaign, has said in an interview, when a language dies, a world view dies
with it. Under the circumstances, the response of the Northeast to the CAA, is not merely tribal
xenophobia as many have portrayed it to be with patronising condescension, but a desperate
survival throe.

Nari Rustomji, a bureaucrat known for his love of the region and who served there during India’s
troubled decades of Partition, sensed this mood with empathy. In his book, Imperilled Frontiers:
India’s North-eastern Borderlands, he observed that migration at a pace the host communities
can absorb without detriment to their own social organisms is unlikely to cause problems.
Indeed, the ethnic and cultural diversity of the Northeast show that migrants and their integration
have always been a part of the historical reality of the region. Large scale and rapid influxes,
therefore, are the problem.

Provoked and compelled by the imperial ambition of Burmese Konbaung ruler, King Bagyidaw,
whose army invaded and occupied Assam and Manipur starting 1819, the British intervened and
took over Assam (which then was virtually the entire Northeast with the exception of Tripura and
Manipur) and formally annexed it in 1826 after the signing of the Treaty of Yandabo to make it a
part of its Bengal province. Manipur was left as a protectorate state. As Assam was at the time
unfamiliar with British colonial administration and education, educated Hindu Bengalis from
neighbouring Sylhet became the favoured agents to fill the colonial bureaucracy and carry
forward the colonial project. It is from this position of power, that Hindu Bengalis dominated
Assam’s political as well as cultural spheres, at one point even having Bengali declared the
official language of Assam on the plea the latter is a dialect of the former. This was predicted to
ultimately provoke a reaction from the Assamese middle class as it came of age. There was also
the Muslim Bengali peasantry which migrated to Assam, but those who arrived before politics in
India began polarising on religious lines, found it much easier to assimilate and adopt the
Assamese identity.

When Assam was separated from Bengal and made a separate chief commissioner’s province
in 1874 and then in 1912 after Curzon’s 1905 partition of Bengal was withdrawn, a reluctant
Sylhet which felt it was better off as part of Bengal, came to be affiliated with the new province.
At the time of Partition, the equation changed and Sylhet’s chance of remaining with India was
for it to be treated as a part of Assam. The then Assamese leadership refused this as Assam
would then have become Bengali majority. Sylhet had to face a referendum separately and by a
thin Muslim majority was awarded to Pakistan. The current migration issue is also a
consequence of this bitter politics of antagonism of the past. Nobody is perfectly innocent or
guilty in this sordid drama, and the way forward has to be on the path of truth and reconciliation
that Nelson Mandela showed.

Pradip Phanjoubam is a senior journalist and author based in Imphal
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INCREASE LS SEATS TO 1,000, SAYS PRANAB
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges

and issues arising out of these

Pranab Mukherjee  

Former President Pranab Mukherjee on Monday drew attention to the late Prime Minister Atal
Bihari Vajpayee as a consensus builder, noting that the Indian electorate may have given strong
majorities to different parties since 1952 but over 50% of them have never voted for one party.
He was delivering the second annual Atal Bihari Vajpayee memorial lecture in New Delhi
organised by the India Foundation.

“A numerical majority in elections gives you the right to make a stable government. The lack of
popular majority forbids you from a majoritarian government. That is the message and essence
of our parliamentary democracy,” he said.

“The Indian electorate has time and again conveyed to the ruling party that goes on to form the
government, that yes, they may be entitled to form the government with majority of the seats
won by them but, they are also to take into consideration, all those people, who may not have
voted for them. The mandate is to govern as a majority party with a stable government, but carry
others with you,” he said in a nudge at the government.

He made a case for raising the number of Lok Sabha constituencies to 1,000 from the existing
543 and for a corresponding increase in the Rajya Sabha’s strength, arguing that India has a
“disproportionately large size” of electorate for elected representatives.

Elaborating on the point, he said the last time the strength of the Lok Sabha was revised was in
1977, which, he noted, was based on the 1971 census that put the total population at 55 crore.

“The population since then has more than doubled, and there is a ‘strong case’ to remove the
freeze in the delimitation exercise. It should be ideally increased to 1,000,” he added.

The mandate is to govern as a majority party with a stable government, but carry others
with you
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RESERVATIONS NEED TO CONTINUE FOR ANGLO-
INDIANS
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges

and issues arising out of these

The Parliament house in New Delhi. File   | Photo Credit: V.V. Krishnan

The Union Cabinet recently approved a proposal to end the constitutional provisions that
guarantee the reservation of two seats for the Anglo-Indian community in the Lok Sabha and in
State Assemblies. The decision not to renew this provision was based on the view that the
community is doing well and does not need these political reservations. Our view is that this
premise is inaccurate. While Census data are not available (as Anglo-Indians are no longer
identified as a separate category in the Census survey), those working on the ground with
members of the community have experience and evidence that tell a different story. And this is
supported by the government-commissioned Ministry of Minority Affairs report (2013) on the
situation of Anglo-Indians.

Based on surveys conducted among people belonging to the community in a number of cities,
the report documented poor economic and social conditions for too many. Among the major
challenges and problems faced by people of the community, the report observed, the most
significant ones related to identity crisis, lack of employment, educational backwardness, lack of
proper facilities and cultural erosion. The document also explicitly commended the assistance
Anglo-Indians receive from their nominated MPs and MLAs, stating that “representatives of the
Anglo-Indian community in the State Assemblies and local leaders of the community are working
hard for the welfare and progress of the community”.

Nomination of seats for Anglo-Indians in the Lok Sabha was a testament to the fair-minded and
forward-looking vision of the founding fathers of the Republic, whose understanding of how to
build a successful democracy has rather uniquely stood the test of time. Frank Anthony made
the case for special representation on behalf of the community following which Mahatma Gandhi
agreed to his request for three seats in the Constituent Assembly, thereby giving Anglo-Indians
a voice in the creation of India’s Constitution.

Sardar Vallabhbhai Patel as Chairman of the Advisory Committee on Fundamental Rights,
Minorities and Tribal and Excluded Areas was the person most directly responsible for the
granting of these special concessions to this community, scattered across the country.
Representing an All-India community, Anthony and his successors in the Lok Sabha used that
voice to provide an independent, national view of the interests of India as a whole. Even when
supporting their own community’s causes, particularly in areas like education, they advanced the
national interest and greatly benefited the country. The presence of Anglo-Indian MLAs in many
State legislatures similarly provided a constructive pro-national voice, less tied to parochialism or
provincialism, and emphatically against linguistic and religious separatism and similar narrowly
communal interests. Unfortunately, the present Lok Sabha has no representation from this
community.

In recent years, under its current president-in-chief, Barry O’Brien, the All-India Anglo-Indian
Association has continued to expand, creating and promoting positive political engagement.
Other community organisations have also been engaged in such work. It would be a great loss
to the nation if these voices were to be further marginalised by hasty decisions premised on
short-term political considerations.

https://www.thehindu.com/profile/photographers/V-V-Krishnan/
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While there certainly are success stories in the community, the existence of many not-so-
successful ones must also be acknowledged. A radical decision like that involving scrapping of
reservations ought to have been based on a thorough examination of the position of the
community as a whole, and not on the status of some eminent individuals. It should also be
noted that many success stories exist because of the work of dedicated community members,
including those who serve or have served as MLAs and MPs.

We would therefore conclude that the Indian government needs to continue giving reservation to
this marginalised community. The costs to the state here are minimal. But retaining the reserved
seats would demonstrate its ability to respond to the needs of those among the most vulnerable
people. This would also be a recognition of encouragement for the work done on the ground by
grassroots groups involved with the community. In the near future, the community can also
possibly find representation in the National Commission for Minorities.

A stronger, less socioeconomically marginalised Anglo-Indian community would benefit the
nation as a whole. And the community needs all the support it can get.

Robyn Andrews teaches at Massey University, New Zealand; Dolores Chew at Marianopolis
College, Montreal, Canada; and Uther Charlton-Stevens at Volgograd State University, Russia
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LEFT TO THE WHIMS OF THE EXECUTIVE
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

“As a democratic republic, India is committed to having elected legislators deliberate and
collectively reason the necessity and soundness of legislative policy.” Protests against the
Citizenship (Amendment) Act in Kolkata.   | Photo Credit: AFP

The Citizenship (Amendment) Act, 2019 tells us who, in the eyes of the Indian government, has
a right to be considered for citizenship. So far, no illegal migrant could be considered for
citizenship. Now, the government can grant citizenship to persons with certain religious identities
(Hindus, Sikhs, Jains, Parsis, Christians, Buddhists) and from certain countries (Pakistan,
Bangladesh and Afghanistan) who entered India after fleeing religious persecution — and are
thus presumably “illegal migrants” — on or before December 31, 2014. Much has been written
about the classification of the Act’s beneficiaries reinforcing a pre-existing inequality in the Indian
context, while also being under-inclusive: it singles out Muslims who face other kinds of
persecution in these very countries and ignores religious minorities of other countries such as
Sri Lanka and Myanmar. This is the first of many questions that the government must answer in
the Supreme Court. There are some other questions that also need answering.

The Act does not itself state that its beneficiaries must be fleeing religious persecution. Instead,
it refers to persons from certain groups and from certain countries who were exempted under a
prior notification and order issued under the Passport (Entry into India) Act, 1920, and
Foreigners Act, 1946, respectively. The relevant notifications, the first issued in 2015 and the
second in 2016 by the Ministry of Home Affairs, exempt Hindus, Sikhs, Buddhists, Jains, Parsis
and Christians from Pakistan, Bangladesh and Afghanistan from provisions of the Passport
(Entry into India) Act, 1920, and the Foreigners Act, 1946, if they were “compelled to seek
shelter in India due to religious persecution or fear of religious persecution”. All such persons
were then allowed to obtain five-year Long Term Visas under a 2011 Standard Operating
Procedure (in comparison with other refugees who could seek asylum by applying for a shorter
Long Term Visa) on treatment of refugees. Now, the 2019 Act will protect these very persons by
offering a right to be considered for citizenship.

The first question that arises is whether the targeted exclusion of certain classes of migrants
from the rigours of immigration law, based in part on their religious identity, can be done through
notifications and Standard Operating Procedures. Does this mean that a future notification can
altogether drop the religious persecution requirement and offer a blanket exemption to everyone
except Muslims? As a democratic republic, India is committed to having elected legislators
deliberate and collectively reason the necessity and soundness of legislative policy. The
executive government, when acting as a delegate of the legislature, can only execute the latter’s
legislative policy. Instead, the notifications exempt a class of migrants based on their identity, a
factor which is not at all germane to the legislative policy of regulating the entry of foreigners into
India under the Foreigners Act and Passport Act.

This should not have been done. Such power to execute includes the power to decide whether
to “apply the law to an area or to determine the time and manner of carrying it into effect” (in the
words of a 1960 Constitution Bench of the Supreme Court in Hamdard Dawakhana v. Union of
India). In short, the executive may make conditions as to the time, place, or manner of a law’s
application, even if the ultimate effect of such conditional legislation is that a class of migrants,
defined by their falling within the conditions, end up becoming exempt. What would not be
permissible is if the executive applied the legislative policy to a class of migrants defined only by

https://www.thehindu.com/profile/photographers/AFP/
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their identity. Such a class may only be defined by the legislature.

Similarly, the classes of beneficiaries of the 2019 Act who will pursue registration and not
naturalisation is also left to the decision of the executive (through Rules yet to be notified). This
crucial matter was expressly stipulated so far in the Citizenship Act itself — in Sections 5 and 6
— and thus clearly a matter of core legislative policy. Since the 2019 Act expressly states that
the class of migrants earlier described shall no longer be considered “illegal migrants”,
theoretically such migrants should be entitled to apply for both registration and for naturalisation,
if they fulfil the conditions in Sections 5 and 6 of the Act, respectively. Yet, the discretion to
decide which of these beneficiaries can pursue each route has also been left to the executive.

Second, the bedrock of this Act is that persons from certain religious identities who are fleeing
religious persecution in certain countries will not to be considered “illegal migrants” under the
citizenship law. Yet, neither the Act nor the 2015 notifications tell us how, by whom, and under
what guidelines people’s claims to a religious identity, and to fleeing a certain religious
persecution, will be determined. How then are we to know “illegal migrants” apart from persons
who can rightly claim citizenship under the Act?

In the past, the law itself entrusted this task to an authority. In the Assam context, the
Citizenship Act states that the Foreigners’ Tribunals will “detect foreigners” who entered India in
a certain period between 1966 and 1971. In the 2019 Act, no such authority is named. The
Tribunal is unlikely to be empowered to determine claims under the 2019 Act, so long as the
2015 and 2016 notification and order exclude the Foreigners Act under which the Tribunal
operates. Without legislative clarity on this, it appears that the task will fall to an executive body
once again through executive fiat — if the Standard Operating Procedure is anything to go by.

As it turns out, the Citizenship Amendment Act is a mere skeleton, whose flesh and blood was
left to be dictated by executive action. To decide the membership of a polity through mere
executive action is a dangerous path to walk — and one that Indians must be alarmed by.

Malavika Prasad is a lawyer and doctoral fellow at the Nalsar University of Law
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THE RHETORIC AND REALITY OF CAPITAL
PUNISHMENT

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Vector illustration of a Hangman's Gallows and Noose for crime and capital punishment.  

Following the Supreme Court’s dismissal of review petitions by all four convicts in the Nirbhaya
rape and murder case, the four have moved one step closer to the gallows. In the light of this,
and the repeated demands to punish all rape convicts with the death penalty, it becomes
important to examine empirical evidence on the topic.

If the experience of the past century is taken as a guide, it is clear that death penalty as a
measure to end sexual violence has completely failed. In 1965, only 23 nations had abolished
the death penalty. But, subsequently, criminal justice systems across the world lost confidence
in this mode of punishment. Today, over two-thirds of countries have given up on capital
punishment either in law or in practice. The standards by which nations conduct themselves
have evolved. But, in India, we continue to go against the tide.

In the system of criminal justice worldwide, including in India, underpinning the element of
sentencing is the ‘Theory of Punishment’. This is classical law, proved so by having stood the
test of time for centuries. It stipulates that there should be four elements of a systematic
punishment imposed by the state: the protection of society; the deterrence of criminality; the
rehabilitation and reform of the criminal; and the retributive effect for the victims and society.
Capital punishment, in its very essence, goes against the spirit of the ‘Theory of Punishment’,
and by extension, natural justice.

The first element, ‘protection of society,’ is not served by imposing the death sentence any better
than by incarceration. This has been proven time and again as inmates have spent decades on
death row, harming no one, but being brutalised by the inhuman punishment meted out to them.
Second, there are several factors which effect criminal activity and deterrence is only one of
them. In a UN survey, it was concluded that “capital punishment deters murder to a marginally
greater extent than the threat of life imprisonment.” The report of the Justice J.S. Verma
Committee said that capital punishment is a regressive step and may not provide deterrence.
The committee recommended the life sentence for the most grievous of crimes.

It is not just statistics that prove the case against deterrence, so does logic. A reasonable man is
deterred not by the gravity of the sentence but by the detectability of the crime.

Third, the facet of ‘reform and rehabilitation of the criminal’ is immediately nullified by the
prospect of capital punishment, ad oculos.

This leaves only the final element — ‘the retributive effect’. Killing should never be carried out
based on the primal and emotive desire among human beings for revenge. Revenge is a
personalised and emotional form of retribution, which often loses sight of proportionality.

A comparative study of death row conflicts shows that the jurisprudence in this regard is skewed
against the weaker sections. Justice P.N. Bhagwati, said that “death penalty in its actual
operation is discriminatory for it strikes mostly against the poor and deprived”. The reasons
include lack of adequate legal assistance to the marginalised. The Death Penalty Project has
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conclusively shown the manner in which wrongful capital sentencing is carried out. In the United
States alone, over 350 people have reportedly been wrongfully sentenced in the last century.

Hence, in the light of the recent incidents of heinous violence perpetrated against women, it
becomes imperative for the judiciary not give in to the public clamour for making capital
punishment mandatory for rape convicts. Public angst and emotions cannot be an alternative to
reason and logic. There needs to be better enforcement of law in response to valid questions on
justice but death penalty holds no answers.

Prashant Singh is a Supreme Court advocate
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WHAT’S NEXT FOR PRESIDENT?
Relevant for: Indian Polity | Topic: Comparison of Indian Constitutional System with that of other Countries -

Parliamentary & Presidential Systems of Governance

Donald Trump became the third President in American history to be impeached on Wednesday
night when a majority of Representatives voted in favour of the two articles of impeachment
drawn up by House Democrats. The articles, essentially the charges against the President,
accuse Mr. Trump of abuse of power and obstruction of Congress, both related to the Ukraine
scandal.

How the House voted?

It was certain before the vote that the impeachment resolution would go through the House of
Representatives, which is controlled by the Democrats. In the 435-member House, the
Democrats have 233 members, while the Republicans have 197. The House voted on the
impeachment articles largely along the party lines. The first article got 230 votes. The tally on the
second article was 229-198. Two Democrats — Reps. Jeff Van Drew of New Jersey and Collin
Peterson of Minnesota, both from districts that backed Mr. Trump in the 2016 presidential
election — voted against both articles. Rep. Jared Golden of Maine, whose district was also
carried by Mr. Trump in 2016, voted for the first article but against the second. Rep. Tulsi
Gabbard (D) of Hawaii voted to “present” on both votes.

On what charges?

Both articles of impeachment are related to the Ukraine scandal, which means the democrats
did not consider the Robert Mueller report on Russia’s alleged interference in the 2016 election
and Mr. Trump’s handling of the issue for the impeachment. The first article, on abuse of power,
is about Mr. Trump’s conduct in the Ukraine scandal. The Democrats allege that the President
abused his power by putting pressure on Ukraine’s President Volodymyr Zelensky to launch a
probe against Joe Biden, the former Vice-President and a Democratic presidential candidate for
the 2020 presidential election, and his son Hunter Biden. The President is accused of
withholding both a White House meeting and military aid to Ukraine. The article states Mr.
Trump “corruptly solicited the government of Ukraine to publicly announce investigations” into
Mr. Biden and into “a discredited theory” that Ukraine interfered with the 2016 presidential
election.

The second article, on obstruction of Congress, alleges that Mr. Trump obstructed the
Congressional impeachment inquiry by refusing to cooperate with it. The President, who has
denied all charges, urged several witnesses not to testify before the House panel and asked the
White House and other departments not to comply with House subpoenas. President Trump
“has directed the unprecedented, categorical and indiscriminate defiance of subpoenas,” states
Article II.

Is Trump out of office?

No. Impeachment by the House doesn’t remove an American President from office immediately.
Impeachment means a majority of House Representatives have approved the articles raised
against the President, setting the stage for his trial in the Senate. After the trial, the Senators will
vote on his conviction. A President can be convicted and removed from office with support of at
least two-thirds of Senators (that is 67 in the 100-member U.S. Senate). In the current Senate,
the Republicans have a majority with 53 seats, while the Democrats have 47 (including two
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independents). This means for Mr. Trump to be convicted, the Democrats have to make sure
that none of their Senators crosses the party line and at least 20 Republicans do that and vote
for the conviction — an impossibility given the partisan mood in the Capitol. So far, the
Republicans have rejected the charges against the President. So it’s almost certain that Mr.
Trump will be acquitted in the Senate.

Then why impeachment?

Democrats say it is their constitutional duty to start the impeachment proceedings as the
President’s actions threaten the Constitution. The underlying message is that as next election is
less than a year away, the voters can decide whether they want to re-elect a President who’s
impeached by the House. It’s also about bad legacy for Mr. Trump. He’s gone down in history as
the third President to be impeached in the U.S. But it is not clear how the impeachment would
impact the 2020 election. A Wall Street Journal / NBC News survey, released on Wednesday,
suggests that Americans are split 48-48% on whether to sack Mr. Trump from office. Some 90%
of Republicans oppose the impeachment, while 83% of Democrats support it.
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SPEEDY TRIALS SHOULDN’T BURY THE CAUSE OF
JUSTICE: SC

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Speedy disposal of a case should not be at the cost of justice, the Supreme Court had said in a
judgment setting aside the death penalty of a man in a rape and murder case.

The court found the man was convicted after a 12-day trial and without proper legal
representation. In fact, a legal aid lawyer appointed for him was given no time to even prepare
his defence.

Expeditious trials should not bury the cause of justice, said the three-judge Bench led by Justice
U.U. Lalit.

“Expeditious disposal is undoubtedly required... However, the attempts to expedite the process
should not be at the expense of the basic elements of fairness and the opportunity to the
accused, on which postulates the entire criminal administration of justice is founded,” the
judgment said. The Bench said “what is paramount is the cause of justice and keeping the basic
ingredients which secure that as a core idea and ideal, the process may be expedited, but fast
tracking of process must never ever result in burying the cause of justice.”
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A MORAL LAW
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

The passage of Citizenship Amendment Act, 2019 (CAA) is not only historic but also upholds the
democratic and moral values of Indian republic. It is not just the expression of the majority but an
article of faith to protect the minorities. It is not a law which grants citizenship based on religion
but one that grant’s citizenship based on religious persecution. Religious persecution per se is
against the minority by a majority in a non-secular state.

It is a fact that religion was a prominent factor in the partition of India and the Constituent
Assembly even debated the demand for naturalised citizenship for communities that were forced
into becoming minorities in countries in our neighbourhood. However, amidst the influx of
refugees, it became impossible for rules and procedures to be drafted in this regard. But the
Constitution left the window open to make laws for these minorities, who feared religious
persecution, in Articles 6,7,10 and 11.

India has always stood for what is moral and just. It would have been unjust, immoral and
unethical for the liberal and secular Indian democracy to look the other way when lakhs of
people living in India, having fled from Pakistan after Independence, continue to remain without
an identity or voice despite their residence and ancestral linkages here. Not only has the Indian
state given such people citizenship in the past on a case-by-case basis, but leaders across the
political spectrum from Jawaharlal Nehru to Jayaprakash Narayan and even Manmohan Singh
have also expressed the need to grant them citizenship.

India has given the right to a dignified life to its minorities and believes in the principle of
Vasudhaiva Kutumbakam. When secularism is under threat in the neighborhood, must a secular
state not perform its Gandhian duty? Selective secularism goes against constitutional morality.
Many have asked why the Bill did not include Muslims. The purpose of the Act is to address
religious persecution, not economic migration. Human rights reports by the UN and countless
media reports have the persecution of Jain, Sikhs, Christians and Hindus in these countries.
How can a follower of Islam face persecution in a country where the state religion is Islam? Even
if such exceptional cases arise, the doors for naturalised citizenship remain open.

Given that the CAA does not impinge on a single constitutional right of an Indian citizen, the
protests against it on the pretext that it is anti-Muslim are dishonest and against the secular
fabric of this great nation. The truth is that the Constitution provides enough protection to
minorities in case of discrimination. Morality teaches us to favour positive discrimination for
minorities to bring them on a level-playing field. The CAA is based on the principle of positive
discrimination for the minorities suffering from human rights’ abuses in our neighbourhood. How
can steps to protect minorities in India be termed secular, but steps to protect similar minorities
in the neighbourhood be called communal? A global power cannot be silent when minorities are
facing existential threats across its border.

Conscious fear-mongering over the CAA is not only against India’s national interest but it also
hurts the cause of informed dissent on the law. Informed dissent is legitimate, but violence has
no place in a society governed by the rule of law. Those who think the law is unconstitutional
should approach the Supreme Court and those who think that the anti-CAA protests reflect the
mood of the people should make it a part of their political narrative. Anti-CAA protests must
eschew radical, violent and communal thoughts and protesters must not vandalise public
property. Police excesses should be investigated by the judiciary and, if found guilty, the

https://indianexpress.com/about/jawaharlal-nehru
https://indianexpress.com/about/manmohan-singh
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perpetrators should be punished. However, the principle of “innocent until proven guilty” must be
applied equally, across the board. Neither law enforcement agencies nor protesters have the
license to break the law. Students have right to dissent but they should be cautious of becoming
tools for groups with vested interests.

Parliament is the most legitimate institution reflecting the will of the people. The CAA was
passed with an absolute majority. What will a majority government do if not bring policies which
were part of its manifesto? The parties supporting the anti-CAA protests need to test their belief
against the popular will. The AAP government in Delhi should campaign on its anti-CAA stand,
as should the RJD in Bihar and Congress in UP.

A misinformation campaign is being undertaken to make Indian Muslims fearful of the new Act.
Why should the second-largest Muslim population in the world be threatened by an attempt to
grant citizenship to a few lakh persecuted minorities in a fraternal democracy? No one is
deporting Indian citizens; no one can deport an Indian citizen. Every right-minded citizen should
spread facts, not fiction, about the CAA.

The writer is founder, Jan Ki Baat and hosts Lalkaar on Republic Bharat
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Source : www.economictimes.indiatimes.com Date : 2019-12-20

IT’S CRUNCH TIME FOR INDIAN STATES’ FINANCES AS
ECONOMY SLOWS
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

By Anirban Nag and Hannah Dormido

India’s sharp slowdown is endangering the fiscal deficit targets of its states, threatening to
unravel progress made over the past few years and driving borrowing costs higher for some of
them.

The states have budgeted a consolidated fiscal deficit target of 2.6% of gross domestic product
in the financial year ending March, a recent study by the Reserve Bank of India shows. While
the deficit ratio has remained within the mandated threshold of 3% of GDP in the previous two
years, doubts are growing about their ability to meet the latest goal.

Any slippage could see India’s overall public finances come under pressure and raise the risk of
a downgrade by rating companies. Only last month, Moody’s Investors Service cut the nation’s
credit rating outlook to negative, citing a litany of problems from a worsening shadow banking
crunch and a prolonged slowdown in the economy to rising public debt.

Outstanding debt of states has risen over the last five years to 25% of GDP, posing medium-
term challenges to its sustainability, according to the RBI study. India’s gross general
government debt -- including federal and states’ borrowings -- stood at 69% of GDP, higher than
China’s 55.6%, according to the International Monetary Fund.

That spells bad news for states’ borrowing costs. The yield on 10-year bonds sold by West
Bengal, which has one of the lowest deficit ratios among India’s 28 states, rose to 7.29% in
December from 7.06% in July, data compiled by Bloomberg News show. That’s still lower than
the 8.21% at the beginning of the year, as yields tracked the RBI’s aggressive interest rate cuts.

Despite attractive yields on states’ debt that carry an implicit sovereign guarantee, there’s little
interest from global funds -- which have used only 2.2% of the 612-billion rupee ($8.6 billion)
investment limit available to them in such notes. Part of the reason, according to fund managers,
is a lack of price differentiation between the better-run and poorer states.

West Bengal is joined by states such as Gujarat and Maharashtra that have managed to keep
their fiscal deficits at less than 3% of GDP. But they all pay a coupon similar to that of, or greater
than some of their financially weaker peers. Take Rajasthan: the western Indian state had an
average gross fiscal deficit of 5.4% between financial years 2016 and 2019, but sold 10-year
bonds this month at a yield of 7.18%.

States haven’t had a problem attracting local investors with yields that are typically higher than
those on notes issued by the federal government.

Increasing debt obligations are limiting the scope for greater capital spending by some of the
states.
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“With the center’s finances already under acute stress, we may see cut backs in pace of
spending of both the center and states,” said Garima Kapoor, an economist at Elara Securities
India Pvt. in Mumbai. “This could have ramifications for growth and domestic liquidity
conditions.”

A Moody’s analysis of state budgets shows that capital expenditure by states will likely grow only
slightly to 5.5 trillion rupees in the current fiscal year from 5.4 trillion rupees the previous year.

Social sector spending, which recovered in the year ended March 2019, is expected to hold up
in the current year, broadly in line with Prime Minister Narendra Modi’s vision of greater welfare
reaching the poorer sections of society.

“A shift is projected from expenditure on education, health and family welfare to sectors like
housing and urban development and expenditure on social security and welfare,” Care Ratings
Ltd. wrote in a report, adding that recent initiatives like a health program for all may impact social
sector expenditures.

The growth slowdown also means weaker revenue for states, especially collections from the
goods and services tax.

It will “constrain states’ ability to service their rising debt burdens and address spending needs,
especially for states with debt burdens above 200% and debt service over 30% of operating
revenue, such as Haryana, Punjab, Kerala and West Bengal,” Moody’s said in a report.

--With assistance from Srushti Madre, Don Ong, Jing Guan, Yoyo Cheng and Kartik Goyal.
By Anirban Nag and Hannah Dormido

India’s sharp slowdown is endangering the fiscal deficit targets of its states, threatening to
unravel progress made over the past few years and driving borrowing costs higher for some of
them.

The states have budgeted a consolidated fiscal deficit target of 2.6% of gross domestic product
in the financial year ending March, a recent study by the Reserve Bank of India shows. While
the deficit ratio has remained within the mandated threshold of 3% of GDP in the previous two
years, doubts are growing about their ability to meet the latest goal.

Any slippage could see India’s overall public finances come under pressure and raise the risk of
a downgrade by rating companies. Only last month, Moody’s Investors Service cut the nation’s
credit rating outlook to negative, citing a litany of problems from a worsening shadow banking
crunch and a prolonged slowdown in the economy to rising public debt.

Outstanding debt of states has risen over the last five years to 25% of GDP, posing medium-
term challenges to its sustainability, according to the RBI study. India’s gross general
government debt -- including federal and states’ borrowings -- stood at 69% of GDP, higher than
China’s 55.6%, according to the International Monetary Fund.

That spells bad news for states’ borrowing costs. The yield on 10-year bonds sold by West
Bengal, which has one of the lowest deficit ratios among India’s 28 states, rose to 7.29% in
December from 7.06% in July, data compiled by Bloomberg News show. That’s still lower than
the 8.21% at the beginning of the year, as yields tracked the RBI’s aggressive interest rate cuts.
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Despite attractive yields on states’ debt that carry an implicit sovereign guarantee, there’s little
interest from global funds -- which have used only 2.2% of the 612-billion rupee ($8.6 billion)
investment limit available to them in such notes. Part of the reason, according to fund managers,
is a lack of price differentiation between the better-run and poorer states.

West Bengal is joined by states such as Gujarat and Maharashtra that have managed to keep
their fiscal deficits at less than 3% of GDP. But they all pay a coupon similar to that of, or greater
than some of their financially weaker peers. Take Rajasthan: the western Indian state had an
average gross fiscal deficit of 5.4% between financial years 2016 and 2019, but sold 10-year
bonds this month at a yield of 7.18%.

States haven’t had a problem attracting local investors with yields that are typically higher than
those on notes issued by the federal government.

Increasing debt obligations are limiting the scope for greater capital spending by some of the
states.

“With the center’s finances already under acute stress, we may see cut backs in pace of
spending of both the center and states,” said Garima Kapoor, an economist at Elara Securities
India Pvt. in Mumbai. “This could have ramifications for growth and domestic liquidity
conditions.”

A Moody’s analysis of state budgets shows that capital expenditure by states will likely grow only
slightly to 5.5 trillion rupees in the current fiscal year from 5.4 trillion rupees the previous year.

Social sector spending, which recovered in the year ended March 2019, is expected to hold up
in the current year, broadly in line with Prime Minister Narendra Modi’s vision of greater welfare
reaching the poorer sections of society.

“A shift is projected from expenditure on education, health and family welfare to sectors like
housing and urban development and expenditure on social security and welfare,” Care Ratings
Ltd. wrote in a report, adding that recent initiatives like a health program for all may impact social
sector expenditures.

The growth slowdown also means weaker revenue for states, especially collections from the
goods and services tax.

It will “constrain states’ ability to service their rising debt burdens and address spending needs,
especially for states with debt burdens above 200% and debt service over 30% of operating
revenue, such as Haryana, Punjab, Kerala and West Bengal,” Moody’s said in a report.

--With assistance from Srushti Madre, Don Ong, Jing Guan, Yoyo Cheng and Kartik Goyal.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com

/topic/Narendra-Modi


Page 90

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2019-12-21

THE VIRTUAL EFFACEMENT OF CIVIL LIBERTY
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

A study of India’s civil liberties record will only desiccate its status as a republican democracy.
Even given that narrative, the ongoing repression of freedom in the Kashmir Valley is
extraordinary. Not since August 4, 2019, have most residents in the region had access to the
Internet. On that fateful day, in the lead up to India’s unilateral decision to revoke its compact
with the State of Jammu and Kashmir, a total communication and information blockade was
placed on the region. The exercise was so clinically executed that even the orders imposing the
restrictions were kept under wraps.

On the ensuing day, the Indian government went about dramatically altering its relationship with
Jammu and Kashmir. Article 370 of the Constitution, which granted the State elements of
administrative autonomy, was, for all practical purposes, severed. But with a complete curfew
placed on movement in the region, Kashmiris were deprived even of any means of finding out
what was actually transpiring. Remarkably, this state of affairs has scarcely changed since.
While certain limited channels of communication have been opened up, access to the web
remains elusive. By many accounts, this might well be one of the longest bans imposed on the
Internet by an ostensibly democratic government.

It is these facts — and the devastating consequences that they have had on daily life in the
region — that form the backbone of Anuradha Bhasin and Ghulam Nabi Azad’s challenges in
the Supreme Court of India. A three-judge Bench, which has heard oral arguments in the case,
will sometime during the course of the coming weeks pronounce its verdict. Although, in
answering the constitutional questions raised, the judges will heed to their past decisions, the
case presents the court with its first real opportunity to rule decisively on the purport and reach
of the right to access the Internet. The ultimate ruling, therefore, is likely to serve as a precedent
of some value. And given the growing ubiquity of the Internet, and the state’s increasingly
whimsical use across India of blockades on the web, how the judgment goes will also doubtless
have a bearing on the endurance of the constitutional promises of liberty and equality.

Ms. Bhasin’s arguments rest on a simple premise: that the blackout of the Internet impinges on
her right to freedom of expression. In her case, the force of the communications ban was almost
instantly felt. The Kashmir Times, a daily newspaper which she edits, which has been in regular
circulation for more than five decades, went altogether unpublished between August 6 and
October 10. Today, despite the partial lifting of some restrictions, with journalists hamstrung by
the absence of the Internet, only a pruned version of the newspaper is published. These facts,
Ms. Bhasin argues, evince how a denial of access to the web poses a direct threat on the
liberties of the press.

The impact that the Internet ban has had on free expression is, however, only the tip of the
iceberg. As Mr. Azad, the Leader of the Opposition in the Rajya Sabha, highlights, there are also
other deleterious results that have emanated out of the measure. These include a denial of the
right to health care caused by people’s inability, among other things, to access government
schemes such as Ayushman Bharat, and a withdrawal of education to students at different
levels, occasioned by the seemingly interminable closure of institutions. What is more, the
shutdown has inflicted startling economic damage on the region. Even conservative estimations
released by the Kashmir Chamber of Commerce and Industry show that the State economy has
suffered a loss of no less than 15,000 crore since the dilution of Article 370.
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In its defence, the government makes two primary arguments: first, it claims, that there is no
obligation on it to disclose the orders through which the restrictions have been imposed; and,
second, it contends that judges must grant the state substantial leeway in matters of national
security; that once the executive believes on the basis of “some material” that freedom ought to
be restricted, the court must not review the validity of such measures, even when those actions
involve a wholesale blocking of the Internet.

On any reasonable examination, however, the state’s arguments fail. Its order imposing the
Internet ban, we now know, was made under the Temporary Suspension of Telecom Services
(Public Emergency or Public Safety) Rules, 2017. This law requires the executive, among other
things, to provide a reasoned order when it directs the withdrawal of the Internet. That such a
direction exists, in and of itself, must make it clear that access to the web cannot be shut out
through the issuance of furtive instructions. In a democracy, orders are made to be published.

There is here, of course, an even greater principle at stake: the promise of free speech
preserved in Article 19(1)(a) of the Constitution. As the Supreme Court has held, this guarantee
contains both an inherent and an instrumental value. The first because it is important to respect
every individual’s equal right to personal autonomy and dignity, and the last because of the
consequences of promoting free speech, that is that better dialogue stimulates a more informed
polity. It was the instrumental value of speech that prompted the court, in Sakal Papers (1961),
to hold that no policy of the state can so much as regulate the circulation of a newspaper, as any
such programme will directly impinge on the right to freedom of expression.

Today, publishing a newspaper without access to the Internet is almost a Sisyphean task.
Hence, much like the restrictions that were struck down in Sakal Papers, a blanket ban placed
on the web will also transgress the guarantee of free speech. And in this case, the human costs
go even further. For instance, a report in The Hindu (‘Ground Zero’ page, “In a land without
Internet”, December 7, 2019) shows that, with jobs already hard to come by, there has been a
staggering 80% loss of employment among start-ups in Kashmir that rely on the Internet.

Now none of this means that there can be no restrictions ever placed on the web, or that
terrorism does not require counteractive actions. But what the law demands is this: that any
measure taken by the state in restricting a fundamental right is necessary and proportionate to
the goal that it seeks to achieve. To determine whether the limitations imposed in Kashmir meet
this test, the court need not, as the state warns, perform the role of a super-executive. It merely
needs to scrutinise whether a wide-ranging ban on the Internet on an entire populace is
justifiable, when, even according to the government, it is only a “minuscule minority” who are
likely to commit violence.

Indeed, the state has, in the past, segregated people possessed of a potential to terrorise from
others, based on their registered mobile phone numbers. In these circumstances, to permit a
blanket closure of the Internet, given its impact not only on free speech, but also on other rights,
including on people’s rights to livelihood and health, would amount to a virtual effacement of civil
liberty.

Stifling the mere hint of dissent through bans on the Internet will only send us racing towards a
bottomless pit. Already, as a recent report in Live Mint underscores, 67% of the documented
cases of web shutdowns around the world last year took place in India. Should these bans be
upheld, we will be entering an abyss from which there can be no return. When that happens, our
Constitution, and the hallowed promises it enshrines, will be found withering by the wayside.

Suhrith Parthasarathy is an advocate practising at the Madras High Court
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A PREMATURE DENOUNCEMENT OF THE CITIZENSHIP
ACT

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

Pinarayi Vijayan, senior leader of the Communist Party of India (Marxist) and the Chief Minister
of Kerala has written in The Hindu (Editorial page, “Time to defend India’s secularism”,
December 18, 2019) on why he opposes the recently enacted Citizenship (Amendment) Act
[CAA], 2019. He gives three reasons for his opposition to the legislation.

In order to take up and rebut these reasons, the aims and objects of this legislation passed by
both Houses of Parliament by a large majority, and the historic context for the legislation need
first to be made clear.

The Citizenship (Amendment) Bill was introduced in 2019 after long deliberation by the Joint
Select Committee of Members of Parliament. A Report of the Committee was adopted by a
majority of Members of Parliament and placed on the table of both Houses in 2016. But Lok
Sabha elections intervened and so the Bill had to be re-introduced in December 2019.

The need for this Bill arose partly because the Islamic theocratic nations of Pakistan,
Bangladesh, and Afghanistan have brutally persecuted non-Muslim minorities since 1947. This
has led to a sharp fall in the proportion of the non-Muslim minorities in the total population of
these countries.

Those who survived forcible conversion escaped and illegally entered India. They were Hindus,
Sikhs, Jains, Buddhists, Christians, and Parsis and they were categorised as illegal migrants. As
of December 31, 2014, they numbered 31,313: Hindus (25,447), Sikhs (5807), Buddhists (2),
Christians (55), and Parsis (2). Those belonging to two religions were not in this list: Muslims
and Jews. A small number of Jews migrated to Israel. No Muslims or Jews came to India over
the last 70 years on grounds of religious persecution.

Over the past 70 years, many leaders of different parties expressed concern over the appalling
conditions of living of this category of illegal immigrants. Not having citizenship or passports or
Aadhar cards, they could not avail themselves of any proper employment and so lived in
conditions of poverty and squalor.

The first authority to express concern over this state of affairs was the Working Committee of the
united Congress Party. The Committee adopted a resolution on November 25, 1947 urging
citizenship and “full protection to all those non-Muslims from Pakistan who have come over to
India or may do so to save their life and honour”. An affirmation of this view came from Dr.
Manmohan Singh, the then Leader of the Opposition in Rajya Sabha, on December 18, 2003 (a
video clip is available in the Parliament Library). Dr. Singh said then: “After the Partition of our
country, minorities in countries like Bangladesh have faced persecution, and it is our moral
obligation that if circumstances force people — these unfortunate people — to seek refuge in
our country, our approach for granting citizenship to these unfortunate persons should be more
liberal.” The same view was expressed in writing in 2014 to Prime Minister Narendra Modi by the
then Chief Minister of Assam, Tarun Gogoi.

Chief Minister Vijayan thus seems not to have appreciated the historical context of the CAA and
the need to bring to closure the sad consequence of religious theocracy in our neighbouring

https://www.thehindu.com/opinion/lead/time-to-defend-indias-secularism/article30332647.ece


Page 94

cr
ac

kIA
S.co

m

nations. Instead he advances three reasons to denounce the CAA: First, that it is ultra vires the
Constitution of India, especially Articles 5 to 11 and also 14. Second, that it is divisive, and
violative of human rights because it discriminates against Muslims. Third, that the Bharatiya
Janata Party’s aim is to establish a Hindu nation and that aim underlies the CAA.

The first reason is baseless. Articles 5 to 10 have nothing to do with the CAA. Article 11 in fact
empowers Parliament to bring such an amendment as the CAA. As for the CAA violating Article
14, we need to look at the letter of Article 14 but also at judgments galore of the Supreme Court
of India on the interpretation of this Article.

A simple example to contradict Mr. Vijayan’s contention is of a Brahmin claiming reservation in
education and schools on a par with Scheduled Castes because of Article 14 guaranteeing
“equality before law”. The Supreme Court has repeatedly made it clear that equality before law
is only for those equally placed. Here on religious persecution, the Muslims of Pakistan etc., are
not similarly placed.

Mr. Vijayan further adds that “Article 14 applies not only to citizens but all persons within the
territory of India.” Do we know of a single example of a Muslim citizen of Afghanistan, Pakistan
or Bangladesh who entered India due to religious persecution and can be identified as an illegal
migrant by the official agencies to qualify for citizenship under the CAA? The Union Home
Ministry, in the list prepared of this category of illegal migrants, did not discover a single such
Muslim from these three countries.

It should be made clear that there are five ways a foreigner can become a citizen of India under
the Citizenship Act, 1955, namely, by birth, descent, registration, naturalisation, and
incorporation of territory. The CAA, 2019 adds a country-specific exception to the naturalisation
section. However, any Muslim can become an Indian citizen under the naturalisation section.

Mr. Vijayan makes a “final point”, that “the agenda of Hindutva and the ultimate goal of
establishing a “Hindu Nation” underlie the Citizen (Amendment) Act”. Unfortunately, the present
Indian Constitution cannot be amended beyond the Basic Structure of the Constitution as
defined by the Supreme Court of India. So there is no need for anyone to unduly worry about it.

For persons like myself, who are committed to teaching Hindutva to our divided Hindu society
(on a caste, language, and regional basis), Hindutva is already incorporated in large measure in
the present Constitution. For example, the use of Sanskrit vocabulary [Article 351], official
promotion of the Devanagari Script and its modified numerals [Article 343], the ban of cow
slaughter [Article 48], the uniform civil code [Article 44], and faith as part of the unamendable
basic structure. This is enough to usher in a Hindu Nation, because Hinduism is the only religion
that formally accepts that all religions lead to God (Sarva Dharma Sama Bhava). Hence
Hindutva is not contradictory to secularism.

Dr. Subramanian Swamy is a Member of Parliament and a former Union Minister of Law and
Justice
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UNDOING HARMS: ABOUT CRITICISM ON CITIZENSHIP
AMENDMENT ACT

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

As the Centre tries to fend off criticism that its Citizenship (Amendment) Act excludes Muslims
from its beneficial provisions and quell strident protests, it must look for ways to undo the
incalculable harm caused by fears set off by the law. Indications that it is open to suggestions on
the rules to implement the CAA are welcome. However, these should not be confined to the
proposed rules. The government must heed the call for meaningful changes that would dispel
fears gripping the country, especially minorities. The stated objective is the fast-tracking of
applications from minorities from three Muslim-majority neighbourhood countries for citizenship
by naturalisation. Can’t this be achieved without violating the Constitution or its secular ideals? A
first step would be to further amend the Act, even by an ordinance, to drop its religion-specific
wording, and make it explicit that the benefit would be open to all undocumented migrants who
can prove persecution in their home countries. For allowing a Hindu, Sikh, Christian, Jain,
Buddhist or Parsi to apply for citizenship after staying in the country for six years, there is no
need to bar Muslims from making a similar claim. It is only an enabling law and does not oblige
the government to grant citizenship to anyone. And Muslims and atheists have been persecuted
in these and other countries by authorities and dominant sections.

Regarding others such as Sri Lankan refugees, the legal bar on their applying for citizenship
stands out. A 2004 amendment to the citizenship law introduced a clause that ‘illegal migrants’
will not be eligible to apply for citizenship. The definition of ‘illegal migrants’ as those who arrived
without valid travel documents includes refugees. A provision of the present CAA is to remove
this ‘illegal’ tag from non-Muslim minorities from Bangladesh, Afghanistan and Pakistan.
Dropping the reference to ‘illegal migrants’ will automatically enable any refugee to apply for
citizenship, subject to the residential requirement. Therefore, a general enabling provision to
allow a relaxation of the minimum residency requirement will serve the purpose of considering
citizenship to any persecuted people. This would be non-discriminatory, without obligation to
grant citizenship. Finally, India should enact a refugee law wherein the right to live a life without
fear or confinement can be protected. If the fear is that people may seek permanent asylum, the
UNHCR can work with them officially for their voluntary repatriation, and without rendering long-
term refugees ineligible for applying for citizenship. Finally, the government must end the
process once the National Population Register is updated. It must give up the notion of a
citizenship register. No good will come out of setting off a clamour for inclusion and panic over
possible exclusion. That is a pain Indians of all persuasions can do without.
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MAKING CAPITAL OUT OF POLITICAL RIVALRY
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

After maintaining secrecy over the future of Amaravati for months and allowing confusion to
prevail, Andhra Pradesh Chief Minister Y.S. Jagan Mohan Reddy has finally revealed what is in
his mind. By hinting at the establishment of three capitals, citing the South Africa example, Mr.
Reddy has made it clear that he is not in favour of grandiose plans lined up for Amaravati by his
predecessor, N. Chandrababu Naidu.

If Mr. Reddy means what he has announced in Andhra Pradesh Assembly about having
Amaravati, Visakhapatnam and Kurnool as the legislative, executive and judicial capitals
respectively, it is going to be a rather radical move that raises many questions. Can a capital city
be divided into three or more pieces and spread across the State based on regional and other
considerations?

Can the ruling party of the day play with the idea of a State capital, an enduring symbol of
identity for people, and keep shuffling it on political grounds? Should a huge mandate mean a
licence to tinker with anything, with scant regard to continuity in governance? And what if a rival
political party comes to power later and reverses the three capitals proposal midway?

Such a move by Mr. Reddy would mean that people of Andhra Pradesh have to wait for more
time to realise their dream of having a place that could be called a capital. When the Telugu-
speaking Andhra State was carved out of the composite Madras State in 1953, Kurnool was
made the capital and many people had to move out of the then-Madras city. Three years later, in
1956, the erstwhile Hyderabad State was merged with the Andhra State, including
Rayalaseema, to form Andhra Pradesh with Hyderabad as capital.

And, just when people began settling down in Hyderabad, investing their time and resources,
showing their enterprise and entrepreneurial skills, the agitation for separate Telangana State
began, triggering a wave of insecurity. Following the creation of Telangana in 2014, just when
people in Andhra Pradesh thought their search for a capital was over with Amaravati, Mr. Reddy
tossed up the three-capital idea.

No one opposes decentralisation of administration and development. But in gravitating towards
a three-capital idea, Mr. Reddy appears to be using it to settle political scores with his
predecessor.

There could be no other reason as Mr. Reddy has floated his idea a full five-and-half years after
the tumultuous bifurcation left a truncated Andhra Pradesh without a capital. As Leader of the
Opposition in the previous State Assembly, Mr. Reddy did not oppose the location or structure of
the capital, leave alone demanding three capitals. He avoided visiting Amaravati even when a
section of farmers in the region protested. There was no mention of the three-capital idea in
YSR Congress Party (YSRCP)’s manifesto either. So, to find fault with the choice and contours
of the capital now looks belated and motivated. Further, thousands of farmers who gave away
their land are now in a fix.

Yes, it is true that the Sivaramakrishnan Committee, constituted by the Central government to
suggest choices for the capital, did not favour one ‘super-capital’ and pitched for decentralised
development. But, the panel also never said that there should be a string of capitals across the
State as is being interpreted now. Perhaps, it was for this reason that the government went in for
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a fresh committee headed by former IAS officer G.N. Rao to get a report in sync with its thinking.
It came as no surprise that the committee’s report had all the points made by Mr. Reddy in the
Assembly, two days earlier! This committee suggested that Andhra Pradesh should have a High
Court in Kurnool, with a bench each in Visakhapatnam and Amaravati; and an Assembly in
Amaravati, which also conducts a few sessions in Visakhapatnam. The proposal promises to be
a logistical nightmare with officials frequently having to hop from one city to another.

At the same time, no one disputes the fact that Mr. Naidu had dumped the Sivaramakrishnan
Committee report and its objections to locating the capital in the Vijayawada-Guntur-Tenali-
Mangalagiri stretch of land — a fertile stretch. He bulldozed the panel’s warnings and went
ahead to build a ‘dream capital’ at the very place. Mr. Naidu’s vision was that of a capital as
grand as Singapore or any other contemporary capital city with characteristics like iconic public
buildings and multiple cities within a city.

Mr. Naidu wanted the capital to be a robust growth engine that would attract investments,
promote tourism and create innumerable jobs, like Hyderabad closer home, Bengaluru and
Mumbai. Through Amaravati, Mr. Naidu thought his name would remain etched in public
memory forever. In hindsight, Mr. Naidu seems to have gone for an overkill, pooling in a
whopping 33,000 acres for the capital and taking his own sweet time to draw a master plan, for
which he paid a heavy price and lost badly in the election. There is also a charge made by
YSRCP leaders that lot of ‘insider trading’ happened and Mr. Naidu’s supporters benefited.

The point here is, leaving aside Amaravati’s scale and size, a centrally located capital has
already come into existence with the completion of Secretariat, Assembly and High Court
buildings. Should not a government that appears to be sensitive to extravagant public
expenditure capitalise on this infrastructure, instead of creating something new in various cities
at an enormous cost? At a time when political rivals of conflicting ideologies have come together
to form a government in a neighbouring State based on a Common Minimum Programme, is it
too much to expect something like CMP on a capital city?

K. Venkateshwarlu is a senior journalist based in Hyderabad
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STRENGTHENING GRASSROOTS DEMOCRACY
Relevant for: Indian Polity | Topic: Devolution of Powers & Finances up to Local Levels and Challenges therein -

Panchayats & Municipalities

“The importance of local bodies cannot be discounted, especially in the context of their role in
the public delivery of services.” Symbols of independent candidates of local body elections being
painted in Dindigul, Tamil Nadu. G. Karthikeyan  

It’s been more than two decades since the 73rd and 74th constitutional amendments were
passed by Parliament, which accorded constitutional status to local administration bodies across
India. Yet, the Tamil Nadu government delayed holding rural local body elections, due in 2016,
by three years. This unconstitutional delay started when the Madras High Court cancelled the
notification put forward by the State government citing irregularities in it. The reasons cited for
subsequent postponements revolved around delimitation and carving out new districts.

After resorting to the infamous ordinance route to extend the tenure of the Special Officers of
local bodies and some back and forth on the means of electing mayors and municipal chairmen,
the State will now see elections being held for rural local bodies alone in two phases on
December 27 and 30. The elections to urban local bodies are expected to be notified soon,
which in itself raises questions on the constitutional and moral validity of the time gap between
rural and urban local body elections. This piece attempts to situate the implications of the delay
in the conduct of elections to make a case for the significance of local bodies in the domains of
efficacy, inclusiveness, participation and strength of political party structures.

While discussions are abuzz on the political reasons and prevalent allegations over the delay, it
would be pertinent to touch upon a few indicators on the performance of the State in local
governance. The Devolution Report 2015-16, put together by the Tata Institute of Social
Sciences, Mumbai, for the Union Ministry of Panchayati Raj, ranks Tamil Nadu well across
parameters pertaining to policy formulation and practice, barring a few misses in the practice
front and in devolution of functions. The relatively lower rank (9th) in ‘Infrastructure Governance
and Practice’ parameter on the practice front hints at mishaps and acts of corruption, which in
turn are often attributed to interference of the political class. However, when one looks at the
ranks concerning ‘policy adjusted with practice’, the State stands at the 4th position hinting at a
positive image overall.

Criticisms of bureaucratic hassles and delays apart, the importance of local bodies cannot be
discounted, especially in the context of their role in the public delivery of services such as the
Public Distribution System, pension schemes, and mitigation of disease outbreaks and
disasters. While the ranks secured by the State are signifiers of the outcomes, primarily
highlighting the efficacy in delivery of services to the public today, scholars argue that
decentralisation and people’s participation increased in the State since the 1970s, thanks to the
sociopolitical movements in the State. At this juncture, the presence of a robust machinery at the
local level is a measure of the health of democracy and people’s participation. Its absence is
bound to have an immense effect. It is in this context that the criticism on the government’s laxity
in holding the elections needs to be registered.

On the question of inclusiveness, in February 2016, a few months before the notification for local
body elections was put forward, the Tamil Nadu Legislative Assembly unanimously passed the
much-needed bill that accorded 50% reservation to women in the local bodies, raising the quota
from 33%. Moreover, reservations are in place for the depressed castes. A delay, therefore, has
social justice ramifications too, a principle central to the sociopolitical history of Tamil Nadu.
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Local body elections serve as a means to both strengthen political parties’ organisational
structures and in enabling them to stay closely connected with the voters. The numerous
opportunities in terms of official posts that open up through local body elections serve as an
opportunity for political parties to give a chance to party workers from multiple backgrounds to
partake in government functioning. Narendra Subramanian, a Professor of Political Science at
McGill University, argues that such broad-based accommodation results in ‘organisational
pluralism’, wherein, with intra-party pluralism, a given party’s engagement with society changes
its orientation towards an atmosphere of tolerance. Put otherwise, in a diverse society like Tamil
Nadu, one can argue that the presence of local bodies serves as a means to usher in societal
syncretism through broad-based representation. On another note, local bodies provide
opportunities for the emergence of leaders at the local level outside of political parties as well.

On the aspect of parties’ organisational structures, it would not be surprising to note the
relatively higher enthusiasm shown by the Dravidian parties, i.e., the DMK and the AIADMK (the
patent differences between the two parties notwithstanding), more than the smaller parties like
the Makkal Needhi Maiam, which decided to not participate in the impending elections. The
enthusiasm to partake in the local body elections among the Dravidian parties is not extensive,
however, owing to the timing of the elections, with the Assembly elections due to be held in early
2021. The resources that elections of late warrant and the fatigue stemming out of fighting
elections continually since 2016, especially in the backdrop of stiff competition between the
Dravidian parties and the competition posed by the smaller parties, are factors that one cannot
overlook. That said, given the benefits accruing from partaking in the elections, it is not
surprising that the Dravidian parties are not stepping away from participation.

Taking stock of the multifarious benefits stemming out of the existence and functioning of local
bodies to all the stakeholders involved, the need for sterner fixing of accountability and instituting
checks in the system to avoid any delays in the time ahead is only more urgent.

Vignesh Karthik is a doctoral researcher at the King’s India Institute, King’s College London. He
tweets @krvtweets
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AN ACT THAT FAILS THE CONSTITUTIONAL TEST
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

After reading opinion page articles in this daily such as Time to defend India’s secularism, by
Kerala Chief Minister Pinarayi Vijayan (December 18, 2019), and  A premature denouncement
of the Citizenship Act, (December 21, 2019), by Member of Parliament and former Union
Minister Subramanian Swamy, one cannot avoid the feeling that the issues require more
corroboration and expansion.

Mr. Vijayan has argued that the Citizenship (Amendment) Act (CAA), 2019, is violative of
Article 14 of the Constitution and impinges on the very ideals of our freedom struggle. He tries to
establish that the CAA, being divisive and discriminatory, manifestly violates human rights, and
is an attempt to impose the politics and philosophy of Hindutva, to accomplish its vision of a
“Hindu nation”.

Dr. Swamy has attempted to rebut these arguments on three premises: that of the aims and
objects of this piece of legislation passed by both Houses of Parliament with a large majority; the
historic context for the legislation; and the equation of “Hindutva” with ‘secularism’. The
arguments in the December 21 article appear hollow on multiple grounds and mandate rebuttal.

Quite often, conceivably discriminatory laws are camouflaged by language. What requires
analysis is a reasonable scrutiny of the cumulative effects of the legislation, read not in isolated
silos. Dr. Swamy argues that the need for this Bill arose partly because the Islamic theocratic
nations, of Pakistan, Bangladesh, and Afghanistan, have brutally persecuted non-Muslim
minorities since 1947. However, India’s official position on a number of occasions necessitate us
to make a nuanced observation. While exercising its Right of Reply at the 38th Session of the
UN Human Rights Council, in 2018, the Indian representative said of Pakistan’s stand: “In its
obsession with puritanism, it has unleashed systematic persecution against its own Muslim
minorities including Shias, Ahmadiyas, Ismailia and Hazaras, who have been reduced to second
class citizens.”

Video: Amit Shah says no link between NRC and NPR | Fact check: Is the government
right in denying NPR-NRC link? | Podcast: Will the NPR be the start of the NRC?

In the course of justification, Dr. Swamy has argued that “no Muslims or Jews came to India over
the last 70 years on grounds of religious persecution”. It is devoid of constitutional logic because
as per the Indian Constitution, even in the absence of an actual claim, rights of an individual
persist. The Supreme Court of India has held that “Article 14 was founded on a sound public
policy recognised and valued all over the civilised world, its language was the language of
command and it imposed an obligation on the State of which no person could, by his act or
conduct, relieve it.” It signifies that even if a Muslim or a Jew might not have approached for last
70 years, it cannot be considered as a ground for waiver of right to equality enshrined in Article
14. In order to vindicate the patently unreasonable classification under the CAA, Dr. Swamy
appears to have misquoted the Congress Party Working Committee’s resolution of 1947 and
former Prime Minister Manmohan Singh’s statement of 2003 in terms of intent. It is worth noting
that their premise for a lenient and humane approach was not based on the specific ground of
religion, but persecution.

Dr. Swamy’s opinion that “on religious persecution, the Muslims of Pakistan, etc., are not
similarly placed” lacks academic rigour. Arriving at a concrete definition of “religious persecution”
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is a difficult task.

Explained: What connects the NPR, NRIC and Census?

In the context of persecution, religion has to be understood not from the believer’s point of view;
rather it is about what it means to its adversaries. For instance, the treatment meted towards an
atheist or agnostic gets completely ignored under the parochial understanding of the CAA. Even
the agents of persecution can be of various types, including state agencies persecuting one or
more religious communities, religious organisations persecuting other religious communities or,
individual puritans enforcing conformity on their own people.

As an illustration, UN experts and special rapporteurs have reported, inter alia, that “the current
legal requirement for a separate electoral list for the Ahmadis, who have to declare themselves
as non-Muslims in order to vote, is of particular concern”.

On the aspect of human rights, the words of statesman-philosopher Dr. Radhakrishnan should
suffice: “This view of religious impartiality, of comprehension and forbearance, has a prophetic
role to play within the national and international life. No group of citizens shall arrogate to itself
rights and privileges which it denies to others. No person should suffer any form of disability or
discrimination because of his religion but all alike should be free to share to the fullest degree in
the common life.”

Drawing parallels between Hindutva and secularism appears to be a complete misadventure as
minor incidental overlappings may exist between two diametrically opposite philosophies.
Contrary to many misinformed, aggressive and irresponsible statements made by some
parliamentarians on the issue of Partition and a Hindu Rashtra, let us remind ourselves that the
Partition of 1947 did not take place on religious lines. Rather, it was based on a philosophical
understanding of the nature of society citizens and leaders wanted. Pakistan opted for a
theocratic nature of governance, but our founding fathers coveted a plural, inclusive and modern
society based on democratic and secular credentials. The CAA has witnessed large-scale, non-
violent protest by both the masses and intellectuals. It is hoped that the Government will display
an accommodative approach. To conclude by paraphrasing Edmund Burke, “Magnanimity in
politics is not seldom the truest wisdom; and a great democracy and little minds go ill together.”

Anmolam is a lawyer, running a non-profit organisation BDLAAAW. Farheen Ahmad is a
research scholar at the South Asian University, New Delhi
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BAD IN LAW, POOR IN HISTORY
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

The veritable chaos into which the Citizenship Amendment Act (CAA) has plunged the nation is
just the beginning of the far-reaching and dangerous consequences it threatens to have on
India’s constitutional character.

The rationale for the CAA has its roots in two sources — Partition and the alleged religious
persecution of non-Muslims in Islamic countries. The emotional argument is that such non-
Muslims have no other place that they may claim as home as a matter of right and India would
be remiss in not remedying this injustice. While a legislative crusade against religious
persecution may seem attractive, the rhetoric of the present central government in support of the
law is both legally misconceived and historically flawed.

Even a cursory look at the Act exposes the lacunae in the government’s argument that the
legislation seeks to remedy the errors of Partition. Those errors were quite adequately taken
care of when the Constitution brought about Article 6, recognising and restoring the rights of
persons who migrated to India from Pakistan in those unhappy times.

The government (through Parliament) has been deliberately selective about the choice of
countries to which the Act will apply — Pakistan, Bangladesh and Afghanistan — while ignoring
others such as Sri Lanka, Myanmar, China and Bhutan. This makes the intent to deny protection
to Muslims patently clear, even though it is a universally acknowledged fact that Muslims are no
more safe from religious persecution than other communities. Instances of such persecution
abound, as in the case of the Ahmadi and Shia sects in Pakistan, Taslima Nasrin in Bangladesh,
and indeed Salman Rushdie in practically every Islamic country. The CAA fails to recognise the
powerful truth that religious persecution is not necessarily premised on the religion of the victim.

One must also worry about the eventual legal effects of the amendment. Under the earlier
citizenship regime, “an illegal migrant” was denied access to citizenship even through the
process of naturalisation under Section 6 read with Third Schedule of the Citizenship, 1954. An
illegal migrant was defined under Section 2(b) as one who was without the necessary passport
or travel documents as specified therein. Hence, whether or not a person was an illegal migrant
was simply an outcome of the existence of requisite travel documents or the lack thereof. The
CAA has shredded this definition by introducing the parameter of religion. Parliament has
effectively decreed that a Muslim will remain an illegal migrant, whereas any non-Muslim will not,
irrespective of lack of travel documents.

The list of non-Muslim communities excluded from the definition of illegal migrants does not
even require that they be of Indian origin. This again makes a mockery of the “persons of Indian
origin protection” set out in the objects of the Act. All they have to be is “from Afghanistan,
Bangladesh or Pakistan”. What does “from” mean? A citizen? A resident? A passenger in
transit? Given no requirement of being of Indian origin or having to prove any such origins
means that an alien could simply apply on the terms of the CAA, prove entry on/before
December 2014, and be eligible for citizenship. On the other hand, a Muslim of possibly Indian
origin would be denied such a benefit. This may lead to many an undesirable element slipping
through the cracks, causing even national security to be sacrificed at the altar of religious
jingoism.

If the government does not seek to execute a political programme, and wants merely to protect
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the rights of those who are victims of religious persecution, then why doesn’t India have an
effective policy/legislation for victims of religious persecution seeking asylum? Such a
policy/legislation would suffice to serve the purpose, as is the case in most countries. The
routine law of citizenship through naturalisation could then take over in due course.

What then is the legal imperative, much less the rationale, to elevate a refugee to a citizen
merely because he is a non-Muslim while denying the same right to a Muslim?

The idea of citizenship is contained in Part II of the Constitution under Articles 5 to 11. The fact
that these Articles were drafted, debated, redrafted and re-debated over a period of two years,
culminating in their final form only on August 12, 1949, shows what a vexed question it was then
too.

Unfortunately, the incumbent Union government has, through its brute majority in Parliament,
managed to sneak into the constitutional charter what the founding fathers rejected more than
70 years ago. The introduction of religion-specific parameters for granting of citizenship was
attempted by some members of the Constituent Assembly and completely rejected by the
majority. Panjabrao Deshmukh had proposed a definition of citizenship to include one “who is
naturalised under the law of naturalisation and every person who is a Hindu or a Sikh by religion
and is not a citizen of any State wherever he resides”. The law of naturalisation is nothing but
Section 6 read with the Third Schedule, which has now been amended. The argument even then
was that while Muslims have Pakistan, neither the Hindu nor the Sikh has any other place and
hence he should get Indian citizenship. This sordid logic was raised not just for the primary issue
of citizenship but even the troubling subject of citizenship for persons (read Muslims) who had
initially migrated to Pakistan but then returned to India.

Fortunately for young India, this divisive refrain was drowned out by saner voices. It was birth,
circumstance and domicile and not religion which would define citizenship. Pandit Thakur Das
Bhargava was perhaps the strongest proponent of the disconnection of religion from citizenship
when he said “…If a Muslim comes to India and bears allegiance to India and loves India as we
love her, I have nothing but love for that man. If any nationalist Musalman who is afraid of the
Muslims of East Pakistan or West Pakistan comes to India he certainly should be welcomed. It is
our duty to see that he is protected. We will treat him as our brother and a bona fide national of
India.”

That, in essence, is the ethos on which we have built a secular and progressive India . The
danger of the CAA is that it says if you are a Muslim, you do not conform to the idea of being an
Indian. And that, my friends, would no longer conform to what we know as India.

The writer is advocate general of Punjab
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Source : www.thehindu.com Date : 2019-12-29

COMPULSORY RENEWAL OF OCI CARDS GOES
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

The Union Home Ministry has relaxed the provisions for Overseas Citizens of India (OCI) card
holders that made it compulsory for those aged above 50 and below 20 to renew their cards on
renewal of their passports.

Several OCI card holders were not able to travel to India due to this and many were stopped by
airlines and immigration authorities at various airports due to the mismatch.

According to a recent Home Ministry order, an OCI card holder is required to re-register each
time a new passport is issued till 20 years of age and once after 50 years of age but re-issuance
of OCI registration is not mandatory each time a new passport is issued between the ages of 21
and 50.

“In order to facilitate OCI card holders, this requirement has been relaxed till 30th June 2020 as
per MHA instructions dated December 17. The OCI cardholder should carry existing OCI card
along with Old and New passport,” the Ministry spokesperson tweeted.

OCI cardholders are given benefits on a par with non-Resident Indians in financial, economic
and educational fields, except in the acquisition of agricultural or plantation properties.

OCI cardholders are given free multiple entry and multi-purpose life-long visa to visit India and
are also exempted from reporting to police authorities for any length of stay in India.
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‘CAA IS PERFECTLY LEGAL AND CONSTITUTIONAL,
DOES NOT RELATE TO ANY INDIAN’

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

Law Minister Ravi Shankar Prasad speaks on the Citizenship (Amendment) Act (CAA), the
National Register of Citizens (NRC) and the National Population Register (NPR), as well as the
protests against these moves.

It’s been suggested that the Citizenship (Amendment) Act (CAA) goes against Article 14
of the Constitution and that there are enough provisions in the unamended Citizenship
Act to provide citizenship to persecuted minorities.

The CAA is perfectly legal and Constitutional. Under Article 246 of the Constitution, Parliament
has got the exclusive power to make laws with respect to any matters listed in the list one in the
Seventh Schedule, in that, item 17 is to do with citizenship and naturalisation of aliens.
Therefore, only Parliament has got sovereign powers to legislate on citizenship. Article 14, that
you refer to, says equality before law and equal protection before law, but the Supreme Court
has got more than 20 judgments where they say that if there is a reasonable classification of
groups who form a class by themselves then that legislation will be valid. Here a persecuted,
victimised group based on faith of six communities from the three countries Pakistan,
Afghanistan and Bangladesh, which are declared Islamic countries, form that reasonable
classification.

Therefore, this CAA does not relate to any Indian, even Muslims. Neither does it create any
citizenship to them nor takes it away. Now take the case of precedents, Mrs. Indira Gandhi gave
citizenship to Hindus exiled from Uganda, Mr. Rajiv Gandhi in the case of Tamilians.

But they never made it religion-specific.

But did they say we add Muslims to these groups? Dr. Manmohan Singh in Rajya Sabha in 2003
specifically mentioned minorities fleeing our neighbouring countries. Mr. Ashok Gehlot and Mr.
Tarun Gogoi wrote letters on this to the government from time to time. Congress doing it is ok,
BJP doing it is bad. What is this logic.

The Congress’s argument is that they did not mention any specific religion either for
inclusion or exclusion.

What did Dr. Singh say to Mr. Advani in 2003? The video says legacy persecuted minorities
should be given citizenship. Coming back to your question on why CAA, individually people can
be considered for citizenship, as more than 2,000 Pakistanis have been given citizenship, but
the whole group of minorities who have been persecuted only because of faith needed the CAA.
It’s a fact that there were six-seven lakh minorities in Afghanistan now only 500 left, what
happens to Hindus — rape, murder, forced conversion in Pakistan — is too well known. Go to
Indore, to Jodhpur, to Majnu Ka Teela in Delhi to see their condition for yourself. Therefore, the
entire group of these communities are being given a platform for citizenship. The law provides
for that. Individual asylum, protection is always there. One particular provision is rarely talked of
in this context is Article 25, which provides for all persons, not just citizens, the right to freely
profess, practice and propagate religion, therefore they have that right, after having coming to
India.
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There is a continuum being drawn between the CAA, the NRC and the NPR by those
protesting. What is your view on this?

There are four concepts — the CAA, the Census, the NRC and the NPR. CAA we have already
spoken of, the Census is an enumeration after every 10 years of Indians, it’s also a
constitutional sanction, but there is one issue, under the Census Act you cannot disclose the
statistics of individuals, households. The NPR is a register of usual residents, not citizens. This
you get from the Citizenship Act of 1955 and then there is a citizenship registration and issue of
National I-card rule of 2003. Rule 3, sub-clause 4 says the Central government may decide the
date by which a population register might be prepared. The point is that you can release NPR
data for better targeting of welfare, to be used by both Centre and State. On 7th May, 2010,
during a debate in the Lok Sabha initiated by late Ananth Kumar, with the participation of Mr.
Lalu Prasad, Mr. Mulayam Singh and Mr. Sharad Yadav, then Minister Mr. Chidambaram’s reply
says that it will be “obvious” that the NRC would be a “subset” of the NPR. Census 2011, he
says will be conducted in two phases, as well as reiterating the aims of the Census to do an
“accurate de facto head count of the usual residents in India” within the deemed period. So,
these very things I spoke of were spoken by the UPA, but they persist in their hypocrisy. Also
the entire political class that is opposing us was supportive of the UPA on the same thing.

Coming to the NRC, it has a defined legal framework, also under Rule 4. The data would be
collected, scrutinised by the registrars, appeals will be heard, but most important, the Registrar-
General of citizens will have to notify the period and duration of the exercise in the official
gazette. Nothing so far, not a word has been done so far.

Except that Union Home Minister Amit Shah has said on multiple occasions that it will be
undertaken.

Prime Minister Modi has clarified that no discussion has taken place so far. There is a possibility
that it may happen, but there is a legal process attached to it. NRC preparation has a distinct
legal process to be initiated, with defining of rules with adequate consultations. But nothing has
been done. The UPA did not repeal any of the amendments of 2003, which kicked in only in
December 2004 despite heading a government propped up by the Left Front and the socialists.
This double standard of the Congress is astounding. There is now a serious competitive,
aggressive and, at times, extremist positioning for vote-bank politics. Elements like PFI, MQM,
they are the urban Naxalites; the way they have hijacked the issue, it’s regrettable that a party
like the Congress is competing with them. We acknowledge the right to dissent and protest for
all Indians but violence is not excusable. What were the hidden forces behind the sudden
escalation of violence?

Did the government anticipate this level of protests?

We did not anticipate that the Congress will behave like this. My take is that hidden elements
have joined hands to escalate the violence around the protests. In Uttar Pradesh, that is what
happened, and the Internet had to be shut down for that reason. Protests and marches are fine,
but if the tukde tukde [divisive forces] feel they will derail the government, that won’t happen.

The Congress has acknowledged that it doesn’t have the street strength to organise such
widespread protests. So what is this reference to their behaviour?

Their comments lead to giving voice to these causes. Let me reiterate, India is as much home to
Hindus as it is to Muslims. From leaders like Ashfaqullah Khan to Maulana Azad, to Abdul
Kalam to Param Vir Chakra Abdul Hamid, their contribution to the country is widely known and
appreciated.
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The NRC in Assam was hardly a role model in terms of a process to count citizens.
Wouldn’t it be worse if scaled up for the entire country?

Assam is a different case, under the Citizenship Act of 1955 there is a clause 6A, there is a
special provision for Assam under the Rajiv Gandhi Accord. There is also an undertaking to
preserve the culture and heritage of Assam. UPA did nothing for this, it was the Modi
government which did.

Mrs. Indira Gandhi gave citizenship to Hindus exiled from Uganda, Mr. Rajiv Gandhi in the
case of Tamilians
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